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Test case approach
In our view, the most suitable approach is for the limitation application for one applicant (agreed by the parties) to be
heard and determined. This "test case" approach would be subject to a number of qualifications, namely that it is:
1. subject to the parties' right to appeal;
2. not binding on the parties in any of the other limitation applications or the other substantive proceedings - although it
would be acknowledged that the decision in the test case may provide a yardstick against which the parties may consider
their positions in relation to the other limitation applications;
3. not used to prejudice the fair hearing of the other limitation applications in the event that they proceed. For example,
a different Judge would need to be allocated to avoid the danger of the Court having pre-conceived views on credit and
the facts, etc; and
4. subject to agreement being reached as to who will be called as witnesses in the "test case".
Hearing all limitation applications
Unless each of those qualifications is satisfied, it would seem that the "test case" approach is not feasible; particularly in
relation to point 4 above if the chosen applicant seeks to call some or all of the other 14 plaintiffs to give evidence. That
evidence may be limited to direct evidence of what the other plaintiffs saw or heard viz acts perpetrated against the
applicant. However, if the other plaintiffs are called to give tendency evidence or evidence generally in relation to their
experiences at Bethcar then the position becomes more complex.
F 3.6 of the Evidence Act 1995, which relates to evidence of tendency and coincidence, requires notice to be given
(unless that requirement is dispensed with) identifying the particular tendency evidence the applicant seeks to adduce.
Further, the Court must be satisfied that the evidence is of significant probative value". This is determined by way of voir
dire which may itself be a lengthy process given that it could require cross-examination of a number of the plaintiffs on
issues such as the possibility of concoction.
In the criminal trials of Cohn Gibson in 2006, the Crown sought to adduce evidence of tendency concerning Cohn
Gibson's modus operandi when perpetrating the assaults. The Crown sought to establish the admissibility of such
tendency evidence as a basis for having all counts involving the five complainants placed on the one indictment. A
number of plaintiffs were called on the voir dire and were cross-examined on the issue of concoction. In his Judgment,
Acting Judge Woods did not permit tendency evidence from each complainant to be used in the trials of the other
complainants and did not permit all of the complaints to be heard on a single indictment. His Honour referred to the
danger of emotional overtones that sexual assault cases can raise and the real danger in sexual assault cases that a
similar story may have arisen by the process of infection even if there is no evidence of concoction. Perhaps a further
application was made because a number of the plaintiffs subsequently gave evidence of their experiences at Bethcar in
other complainants' cases - without objection - and his Honour's summing up referred to that evidence being considered
by the Jury to establish tendency.
Notwithstanding the uncertainties surrounding the approach taken during the criminal trials and the different evidentiary
ris that apply for criminal and civil cases, the conduct of the criminal trials suggests that there is at least some chance
tl the applicant will seek to call evidence of tendency or similar fact evidence from other plaintiffs. Whether that
evidence is permitted remains to be seen. It seems to us that such evidence would arguably not be of significant
probative value; indeed, its value would probably be very limited for the purposes of the limitation applications.
Another relevant consideration is sections 56-58 of the Civil Procedure Act 2005. Those provisions emphasise the just,
quick and cheap determination of the real issues in the proceedings. If the applicant is permitted to call several plaintiffs
to give evidence then it will be more time a cost efficient for the limitation applications of all 15 plaintiffs to be heard
together.
If the applicant foreshadows calling evidence from other plaintiffs that goes beyond direct evidence of witnessing acts
perpetrated against the applicant then we recommend that an application be made for all of the limitation applications to
be heard together.
Identifying issues of law for separate determination
This approach would enable the limitation applications and the substantive proceedings to be "de-cluttered" and heard
more expeditiously on the basis of certain binding pre-determined findings of law.
However, we are unable to identify any issues of pure law in relation to either the limitation applications or the
proceedings that could be determined as discrete issues and that would either determine the proceedings or significantly
narrow the issues for determination.
Hearing one claim in its entirety
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This approach has been previously suggested to the Court by counsel for the plaintiffs on the basis that there would be
significant overlap between the evidence adduced during the limitation applications and at the final hearing.
In our view, this approach is the least attractive. Most of the plaintiffs have been subjected to abusive relationships,
serious substance dependency and generally traumatic lives. Evidence about the plaintiffs backgrounds is likely to elicit
significant sympathy from most Judges. lithe limitation applications are subsumed within the hearing of the claims then
such evidence is likely to dilute the impact of otherwise favourable limitation evidence with the consequence that the
prospect of the limitation defences succeeding is likely to be diminished, potentially significantly.
Instructions
We sense that the resolve of the plaintiffs - and perhaps their lawyers - for long, hard-fought limitation applications and
final hearings is waning. Accordingly, we feel that they will be attracted to the test case approach.
We recommend the following course:
1: That at the directions hearing on 5 August 2011 we:
(a) propose that the limitation application for one of the plaintiffs (agreed between the parties) be heard;
(b) request that the proceedings be stood over briefly to organise the mechanics of the hearing eg. identifying the
evidence the applicant proposes to rely upon;
(c) request that the matter be relisted in the near future to seek any further directions in relation to the conduct of the
hearing (including the evidence) and to allocate a hearing date.
2. If the applicant foreshadows calling multiple plaintiffs as witnesses, that we apply to have all of the limitation
applications heard together.
3.That we approach counsel for the plaintiffs to seek agreement to the course outlined in 1 (a)-(c) above prior to the
directions hearing.
Regards
Michael Cashion SC
Paul Arbiaster
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