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9. 

OTHER ISSUES. 

9.1. Publicity and Promotion of Tribunal's Functions. 

Responses 

Two respondents raised the point that a number of victims were unaware of their 
rights and recommended that appropriate action be taken to increase that level of 
awareness. 

Comment 

Approximately10%ofthoseapplicantswhoareellgibletoapplyforcompensation, 
do so. Whilst a number of victims for various reasons have no desire to pl.ll'Sue a 
claim for compensation, others are unaware of their rights or being aware are not 
fully oonversant with any conditions which may apply. 

Oaims are increasing-averaging at present 500 per month, cost estimated 1992-93, 
$52 million. 

The level of public funds flowing to the Victims Compensation Fund is a cause for 
ooncern. Each payment from the Victims Compensation Fund must directly 
contribute to the State's debt levels, or be made at the expense of the delivery of 
services includinghealth,educationand welfare. In all cases the general population 
of New South Wales must pay the price. 

Recommendation 19 

Greater publicity be given· to victims of their rights including: 

a} all police to hand out information cards to victims; 

b} such information be available at police Stations; court Houses; Victims 
Agencies etc. Such information to be printed in various languages. 

c) An going education programme should be instituted to bring to the notice of 
Victims their rights under the Act. 

9.2. Hearings. 

Responses 

Because of the present system, victims who "want their day in court" manifestly 
do not get it. For victims who genuinely seek a hearing, such a hearing should be 
granted. The crucial ,importance of this submission is that victims when given a 
hearing are happy with their award, even where it is considered to be inadequate. 
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It is claimed that the experience of the Victims Compensation Tnbunal is a very 
legalistic setting, replicating the rourt experience of man yvictims. Rather than the 
VictiIIlS Compensation Tnlrunal hearing being a benevolent, positive experience, 
many victims felt that their experience of sexual assault was discredited and 
disbelieved. 

Comment 

Section 18 prQvides that: 

1) The Tribunal shall ronsider each application made to il 

2) For the purpose of considering an application, the Tnounal may ronduct a 
hearing under Part 4. 

3) In deciding whether or not to conduct a hearing, the Tribunal shall have 
regard to, but is not bound to observe, the preference of the applicant. 

Seeing and hearing a crime victim in the witness box t.ends to bring the documenls 
of an application to life, and to enhance understanding of the �d�o�c�u�m�e�n�~� 
evidence. In anumberofapplications, a hearing is in the interests of both the crune 
victim and the Tribunal. 

Of course, many victims of sexual assault or an:ned robbery or close relatives of 
deceased victims may, quite properly, wish not to give evidence or attend a 
hearing. At a hearing the legal representative has the opportunity to ascertain 
predsely and resolve anyroncerns and doubts which the Tribunal may �h�a�v�e�~�b�o�u�t� 
various aspects of the evidence or the submissions on behalf of the applicant 
Possibly incorrect or inappropriate lines of thought on the part of E!lther the 
presiding magistrate or tht,? victim's legal representative can be detected and 
attempts be made to resolve them. 

While many victims of sexual assault do not wish togiveevidence,many do. �~�~�y� 
a sexual assault victim is angry at the offender being the focus of attention m 
criminal proceedings and being allowed to have his or her full say, whereas the 
victim is merely a witness and an optional resource of the Crown to be deployed 
or not as thought fit . Many a victim sees a compensation hearing as an opportunit.Y 
to explain finally to the authoritles what happened to her or him. Jn many cai;es this 
is a very cathartic process. 

1be Victims Compensation Tribunal hears matters informally-nothing oould be 
less like a court-there are no trappings; legal representatives remain seated-rules 
of evidence do not apply. It is not accepted that many victims of sexual assault are 
discredited and disbelieved in view of the infinitesimal number of sexual assault 
cases dismissed. Of course any applicant must establish the act of violence on the 
balance of probabilities and to that extent it might be argued that the Tribunal is 
legalistic. 

The number of hearings was curtailed in an endeavour lo reduce arrears which 
have now been overtaken. At a time when particular statistics were kept, 
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approximately 409:> of applicants sought a hearing but the number seeking a 
hearing at the present is not known. 

It should be understood that the more hearings theslowertherateof detenninati()DS 
will be. Approximately 40-50 matters can be heard by one member ea.ch week and 
with d aimsbeinglodgedatoverlOOperweek,arrearswouldquiddyaccumulate. 

It may be that the appointment of a second permanent Tribunal Member will 
become nea!Ssary - one conducting hearings, the other dealing with matteis in 
chambers. However, if thesystemof assessorsis introduced that necessity may be 
delayed. 

It will not be the case that all applicants seeking a hearing shoµld be granted one. 
However, ln appropriate cases and for appropriate reasons that course should be 
adopted. 

Recommendation 20. 

No recommendation for change to S.18 ls made. 

9.3. Death of Applicant 

Commenl 

Thequestionarisesfromtimetotime,whereanapplicantdiesbeforedetennlnation, 
whether the claim subsists .for the benefit of the applicant's estate. 

The Crown Solidtor has advised that where an applicant has died before a 
determination is made, either as a direct result of the act of violence or otherwise, 
the claim may not be pursued by the personal representative of the victim. 

On the other hand, where a determination has been made prior to the death of the 
victim, the award subsists for the benefit of the deceased victim's estate. 

The Act should clarify the position:-

(i) where an applicant dies as a result of injury arising directly from the act of 
violence:-

a) before a determination is made; 

b) after a determination is made. 

{ii) whereanapplicantdiesfromacauseumelated toanyinjuryarisingasaresult 
of an act of violence:-

a) be.fore a determination is 11\llde; 

b) after a determination is made. 
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Recommendation 21 

- Amend the Act accordingly. 

9.4. Fee on application. 

Comment. 

Should there J>e a fee on application? Whilst some victims are clearly in poor 
financial drcwnstances, others can well afford a processing fee. 

If a fee is not paid uup front'' should an amount be deducted from any award? 

Applicants for Legal Aid who are able, pay a small fee and those persons generally 
are ln a far less healthy financial position than some of the applicants under the 
Victims Compensation Act. 

The principle of user pays is applied by Governments across a broad spectrum of 
services. Should it apply here? 

Whilst on all grounds such a proposal is appropriate the outcry from some 
vociferous groups would cloud the real issue. 

Recommendation 22. 

- no fee should be levied. 

9.5. Part 6. 

Responses 

Part 6 of the Act divides offences into major and minor. In Local Courts this 
distinction has the potential to create difficulty when a judicial officer does not 
make it clear in an order whether compensation Is being awardedJn respect of a 
major or a minor offence (matters under the Crimes Act dealt with ~y 
being capable of falling into either category). Awards made under DiVlSlon 1 of 
Part 6 (major offences) are enforced in a different manner to awards made under 
Division 2 {minor awards). 

Recommendation 23. 

- Resolve the ambiguity ln this area 

9.6. Power to Review. 

Coaunent. 

A limited power enabling the Tribunal to review its decision should be contained 

Page 61 • Response to Review of Vlcllm& Compensalion Act 



STAT.0363.001.0079

intheAct Thiswouldenableavictimtohaveacasere-<>penedwithoutproceeding 
by way of appeal 

Recommendation 24. 

The Act should empower the Tribunal to review its decision within a period of 
3 months from the date of notification of decision where: 

i) the applicant seeks to lodge additional material which could not, with due 
diligence, have been lodged at time of determination ; or 

Ii) the Tribunal is satisfied on fresh material presented such a review is 
warranted. 

Any period during which an appeal may be lodged will run from date of 
notification of decision or date of notification of review decision, whichever is 
the later. 

9.7. Rules of Practice and Procedure. 

Responses 

It is claimed that many practitioners have difficulties because of the absence of a 
clearly written set of rules of Tribunal procedure. All procedures and practices of 
the Tribunal should be set down, so far as possible, in a set of rules of procedure 
and practice. This will assist crime victims, their legal representatives, and the 
Tribunal, in the preparation and detennination of applications. 

Recommendation 25 

Rules of practice and procedure of the Tribunal to be prepared. 

9.8 Guidelines to Health Workers. 

Responses 

Noclearguidelinesforhealthworkersexistwheninformationaboutcompensation 
should be given to the victim. There are concerns that the motivation to report the 
crime may be attributed to compensation . This has been brought up at a number 
of lTials, with defence lawyers arguing that the victim "cried rape" as a way of 
gaining compensation. 

Comment 

It is not a matter for the Tribunal when information is given to a victim of crime. 

Recommendation 26. 

No legislative provision should be made. 
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9.9 Applications where Victim is a Child. 

Responses 

The question was raised as to who applies on behalf of child victims of sexual and/ 
or physical abuse, especially when the abuser is a family member. 

Comment 

This has nevetbeen a problem in the Tribunal which accepts claims lodged by any 
person on behalf of a child victim. 

Recommendation 27. 

No specific provision is considered necessary. 

9.10 Applicants to prepare own Claims. 

Responses 

Consideration should be given to a system whereby victims could be encouraged 
to submit their own claims, with help from a designated staff member from the 
Tribunal. 

Comment 

Any applicant seeking to proceed without legal representation receives and will 
continue to receive assistance from Tribw\al staH. 

Recommendation 28. 

No specific provision is considered necessary. 
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REVIEW OF 
VICTIMS COMPENSATION ACT 
SUBMISSIONS RECEIVED 
1. DR. ROGER PETERS (PSYCHOLOGISr - NEWCASI'LE). 

2. MR. SfEPHEN HEYDT - COUNSELWR/PSYCH01HERAPJST. 

3. DR ELWIN EI.MS-CHAIRPERSON, VICTIMS COMPENSATION 
1RIBUNAL. 

4. MR. J. C. MILLS MP, MEMBER FOR WALLSEND. 

5. SOCIAL CONSCIENCE AGAINST RAPE & SEXUAL ASSAULT. 

6. ARMIDALE CINEMAS PIY. LIMITED. 

7. HIS HONOUR JUDGE SfAUNTION, CHIEF JUDGE OF THE DISTRICT 
COURT. 

8. MR. ARMATI CHAIR.t'AAN OF 1HE N.S.W. LICENSING COURT. 

9. VICTIMS OF CRIME ASSISTANCE LEAGUE. 

10. WOMEN'S LEGAL RF.SOURCES LIMITED. 

11. WOMANS HEALTii AND SEXUAL ASSAULT EDUCATION UNIT. 

12. MR. GLENN BARTI...EY - BARRISTER 

13. LAW REFORM ASSOCIATION. 

14. Tim COMBINED COMMUNITY LEGAL CENTRES GROUP OFN.S.W. 

15. WALK GIBBS & KING, SOIJCTIORS. 

16. PAUL A. BROWN & CO. SOUCTrORS OF GLEBE. 

17. HYNES & MCCORMACK S0LRS. OF 1WEED HEADS. 

18. CONSUMER ASSOCIATION (CHOICE). 

19. THE LAW SOCIETY OF N.S.W. 

20. STATEMENT BY MR. JOHN :MINER. 

21. STATEMENT FROM MR.RBLANCH DIRECTOR OF PUBUC 
PROSECUTIONS. 
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22. HON. JIM LONGLEY M.P. AND MINISTER FOR COMMUNITY 
SERVI CFS. 

23. MS. SKINNER- CHAIRPERSON, YOU1H ADVISORY COUNCIL. 

24. DR. E. ELMS - CHAIRPERSON VICTIMS COMPENSATION TRIBUNAL. 

25. LESBIAN AND GAY LEGAL RIGHI'S SERVICE. 

26. JENNIFER DERRICOIT, CONSULT.ANT PSYCHOLOGIST. 

27. POUCE ASSOCIATION OF NEW SOUIH WALES. 

28. THE HON. A. M. COHEN MP., CHIEF SECRETARY, ON BEHALF OF 
NSW SEXUAL ASSAULT COMMITTEE. 

29. THE LEGAL AID COMMISSION. 

30. THE VICTIMS ADVISORY COUNCIL 

31. THE DIRECTOR, LOCAL COURTS ADMINISTRATION. 

32. MR. S. HOGAN, CROWN SOUCITORS OFFICE. 

33. THE ETHNIC AFFAIRS COMMISSION OF N.S.W. 

34. THE NEWCASTLE LAW SOCIE'IY.- VIA MR. FACE M.P. MEMBER FOR 
CHARLES10WN. 

35. THE HON. W.A. MERTON M.P., MINISTER FOR JUSI1CE AND. 
MINISTER FOR EMERGENCY SERVICES. 

36. THE HON. R. PHILLIPS, MP, MINISTER FOR HEAL1H. 

37. THE BAR AS.50CIATION OF N.S.W. 

38. THE HON. T. GRIFFITHS, M.P., .MlNJSTER FOR POIJCE. 

39. PREMIERS DEPARTMENT-OFFICE OFABORIGINAL AFFAIRS. 

4-0. THE HON. G. SOURIS,M.P., ~TER FOR FINANCE & ASSISTANT 
TREASURER. 
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