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Magistrate's Decision
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BENCH:

Well I now must consider the matter under s 416 of
the Justices Act and as it's been indicated to me if I am of
the opinion that having regard to all the evidence before me
a jury would not be likely to convict the defendant of an
indictable offence then I must order the defendant to be
discharged.
When looking at the evidence under this particular
subsection of section 41 a different test applies to that
under s 412. I rely, of course, on Chids Case which clearly
sets out the duties, responsibilities and the manner in
which the evidence should be examined at this stage.
The evidence that I have before me is the evidence that I
had before me when considering the matter under s 412 as the
defendant has chosen not to give any evidence, not to make
any statement, nor to call any witnesses. I only make that
comment to indicate that the evidence is in the same state
so far as the actual quantity of evidence that is before me
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'l'he test now of course differs and I must look at that
evidence, looking at the credibility of the witnesses, the
weight that I should give to the evidence and other matters
as I referred to before. Such as the lack of complaint in
this case and the lack of c:orroboration and various.. other
ritatters--t.liat -f have-been :i'.-eferred to by both of the counsel
appearing before me.
Firstly I should look at the evidence oflLB_Y_c______~
perhaps in a little more detail, and now referring to those
point that were raised by Mr Shields in his submission as to
the variations in evidence that were given by Shields. That
is variations between the time when he gave evidence in
August of last year and yesterday when the matter continued
on a part heard basis and also some matters in which he was
shaken in c:ross-examination.
Shields carefully set thos~ out for me
He indicated
such matters as the fact thatBYC
!junior, indicated
that he had not spent time away from home in 1987. Whereas
his parent indicated that he did. The fact that he gave
evidence of the incident that occurred in ld@•74ili 1 a garage,
he gave evidence of the actual commission of anal
intercourse upon him, but that he did not give evidence of
the fact that he then had anal intercourse with the
defendant. It was put to him that that was in his statement
but that he had failed to give evidence of it in his oral
Mr
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evidence. It does seem to me that that is a reasonably
significant point.
H

Ht:"also gave evidence that he saw the photoqraph that he
said the defendant took of him during one of these incidents
but then was unable to recall, when pressed, as to what was
in those photographs regarding what those photographs
depicted. It would seem to me that one would imagine that a
person would recall what was in the photographs,
particularly when he indicated that he had seen them at the
time.
Other matters that came up in his evidence related to the
time that one of the incidents took place and also the
distance from the home at Bo"Wral where he says the defendant
and he walked before the incident there took place. Of one
occasion he said that he could not recall but then he agreed
with some 15 or 20 minutes. On the second occasion he said
that he couldn't recall but then agreed that it was 200
yards. So it did seem that he was agreeing somewhat for the
sake of agreeing.
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But. they are fairly minor matters. Mr Chennells has put
that to me in her submission. I do think that they were
fairly minor matters, except perhaps for the matter that I
have already indicated and that is the incident in Mrs
ld@•f,!s qara9e
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Therefore when I look at his evidence I think that the
evidence.certainly is such that I should put the u11ual
amount of weight upon it. Taking into account the fact that
these incidents did occur a very long time ago.

30

1

I then must look at the records of interview that were taken
with the defendant and also the conversation that the
defendant had with Detective Sanderman, It was put to me by
Mr Shields that such .._:i::~c;:9_:r;ds .can be .. ex.aulpatory.. as.- well. an-.
incurpato:iyand-certainly that ia so. I think I must take
into account the fact that Mr Jacobs throughout denied all
of the accusations that were put to him. In fact he said he
knew nothing of it and expressed surprise when first spoken
to by the detective. That is certainly something that I
should take into account when considering the matter under
this subsection.
A further matter that I should taken into account is the
defendant's character which has been raised and I am
informed that he is some 36, although I think the charge
sheets indicate 38 years of age, and that he has had no
prior convictions of any sort. No issue has been taken with
that.
Further when the detective went to the defendant's home the
search was conducted, no photographs were found and in fact
no material of an inculpatory nature was found at the home.
The defendant appears to have agreed to the home being
searched and made no complaint in that regard.
Certainly there was a camera found there which fitted the
-24/07/90
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description of the camera that IBYC
indicated was
used when one of these incidents is said to have·occurred.
Bj~;t I think that there is little I can make of that.
Many
~ple do own Polaroid cameras.
It certainly does not
reallv ao to corroborate the actual incident as described by
BYC
\ But it is certainly something that I can
further take into account.
So far as corroboration is concerned the evidence really is
totally uncorroborated. There is nothing[ I think, I could
say that goes to support IBYC
. outline of what he
says occurred during that period of tlille.
Looking at the matter under s 412 I have already referred to
the comment t'1at BYC
said that he made his father and
IBYC
evidence in that regard. There was some
cQ!l!IDent made about the state of his underpants.
\BYD
\gave evidence, or had observed nothing in that
regard. Certainly there has been evidence placed before me
of opportunity. The fact of the matter is that \BYC
\
\BYC
\was a member of CEBS, The Church of England Boys
Society, as was the defendant lllld in fact that is where
these two people met.

5

10

15

I

The defendant, it seems, drove IBYC
I after CEBS
meetinas on a n
r of occasions. In fact on the evidence
of BYD
originally when BYC \joined CEBS he was
pie e up
is parent, but later it became the norm for
him to be brought home by the defendant. Clearly there was
opportunity, clearly these two persons knew each other. The
defendant was a friend of the family's and spent sometime in
the home of the family. In fact the family used him as a
babysitter or he acted as a babysitter, that's perhaps not
the bes
t
it. But he acted as a babysitter for
Mr and BYD
nd that was the reason that he j
ace
em o oung so that he could care for BYC
and BYC
sistE!r_ wh!J_~ thELP.arenta attended. a . wedd1r1n~g~--~
Therefore clearly there was opportunity. There is no
contest that the defendant went to Young and also went to
Robertson. As I have said those two ·entries appear in
Mr Jacob's diaries.
There is also no contest that when
Mr Jacobs was in young he shared a room with LIB_Y_C_ _ _ _ __
There is some discrepancy in the evidence in that regard as
to where the room was situated. Mr Jacobs saying in the
record of interview that he thought the room was next door
or a fa111ilv rf2m with the qlOm occupied by Mr and
\BYD
_ !BYD
J saying that that was not her
recollection, but cl~arlv thev were in the same hotel and
the two male person, ~YC
and the defendant did
share a room.
Shields has put to me that I really cannot take that as
any corroboration of the offence. Certainly I agree that r
cannot put anymore weight on that other than to say that it
does give the opportunity for the act to have occurred. But
other than that really I am faced with the fact that there
is no corroboration at all of these incidents and I would be
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relying entirely on the evidence of BYC
accepting that evidence in its entir-e~t-y~t_o_s_a_y~t~h~a~t~t'hese
i~\<fidents occurred in the manner that he has outlined.
The main matter I think that has been stressed by both
representatives for the Crown and for the defendant have
related to complaint. In that regard it is quite clear that
no complaint was made by IBYC
I in fact until he
spoke to a counsellor before he went to see Detective
Sanderman. That was many years after this incident
occurred.
The incidents, as I have said, occurred between, or are said
to have occurred between 1977 and 1980. The personBYC
IBYC
went to a counsellor from 1981 intermittently until
1988. His evidence was that he did mention some of these
incidents to a counsellor or a psychiatrist I think it was
in 1987. There was then the attempt on his life and he did
discuss the matters with another counsellor a Mr Brown in
approximately 1988. Following discussions with Mr Brown it
appears that he went to Detective Sanderman, although he
said in his evidence that Mr Brown remained quite neutral
and said it was a matter for him whether or not he decided
to report the incidents or not.
However, clearly, there was no complaint made in the sense
that he says nothing whatever to any person over the period
of the three years that these incidents are said to have
occurred or within any reasonably short time thereafter. I
certainly do think that that is an important factor in this
case. I have been :referred to sections 405B and 405C by
both counsel. Section 4058 in relation to complaint and
s 405C in relation to uncorroborated evidence and 405B was
enacted after these incidents occurred. Further it is
agreed that this is not one of the prescribed offences set
out in that section. It has therefore been put to me that I
must look at the law prior to the enactinq of that section .
to- satisfy11tyself as--t6 wnat--ffieposTtion is in relation to
this lack of complaint.
I have been referred to a number of cases by both counsel.
The first case that I was referred to was Lillyman•s Case
and I have been referred to a number of subsequent case,
Osborne's Cast, Kilby's Case and another case that I was
referred to Chamilla's Case. Quite clearly what I am
looking at is consistency of conduct and credibility of the
witness in looking to see whether or not, well in looking to
see the significance of whether or not a complaint was made.

It was said, I think in the earliest of those cases, that
proof of complaint is a most material element. That is
because of the fact that it does go to then person's
credibility. It is somewhat unusual to find a situation
where a person is complaining of incidents such as this and
yet says nothing whatever about that situation for the
period of time that IBYC
lhas said nothing about
these particular matters.
When I look at s 405B it is there indicated that the judge
-24/07/90
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shall give a warning to the jury to the effect that absence
of COlllplaint or delay does not necessarily indicate that the
<!i'Jegation alleged to have been comnitted is false and that
t'here maybe a good reason why no such cOJl\plaint was made.
As I have already said of course, that section was enacted
after this particular incident. But Mr Chennells has asked
me to look at that section, look at the intention of the
legislation and consider this matter in that light. She has
also put to me that the question of consent is not in issue
here.
Certainly that is so, but I think that the manner in which I
must look at the question of complaint is, as I have already
said, from the two aspects of consistency of conduct and the
credibility of the witness. So far as the credibility is
concerned it does seem to me to be somewhere extraordinary,
one might say, that nothing was said by the witness before
1988, I say that, taking into account, the reasons that he
gave in his evidence for making no complaint and also taking
into account the fact that he had been to counsellors
consistently over that period of time. The reasons that he
gave were that he thought it was okay, I think was the
reason he gave in respect of the very first incident, the
one at Young. After that he said that he was scared and
that Simon had a temper and ref erred to incident that
occurred at CEBS of the horse bites and yelling.
So far as it was okay reason given in respect of the Young
incident is concerned it seemed to me that that would be a
difficult reason to acce.pt., if in fact the end result of
what occurred was as described by BYC
I and I would
have thought that it would have been the sort of thing that
he would have spoken about immediately to his parents. He
did say that he thought that they had intended something
like that to happen, but again, I can't see any basis for
such a comments. So far as the scared and the temper are
conc;er}1ed IBYC
was_ really unable .to give--ve:i:y---- credible evidence of that. He did, as I've said, refer to
these incidents, but I would not have thought that they were
sufficient to stop somebody who was concerned about what was
happening to them mentioning that to their parents or to
some other person who was close to them.
So far as saying nothing to counsellors is concerned, again
I would have thought a person, given the opportunity of
seeing a counsellor as early as 1981, which is still twelve
months or some number of months anyhow, after the last
incident occurred, a person supposedly skilled in personal
relationship so that he would have indicated to that person
exactly what it was that was concerning him. Of course that
is a matter for the jury but I do make those comments in
respect of the credibility of his evidence and specifically
of the reasons that he has given for making no complaint.
Coming back to the cases that is the crux of each of those
cases, that that is what one looks at.
So far as the corroboration is concerned that is provided
for in s 405C, again a section enacted after these incidents
have said to have occurred. 405C (3a) specifically looks at
~24/07/90
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the situation prior to the commencement of that section.
Therefore one would apply the ordinary rule of law. But
ot~arly a direction would have to be given to the jury that
i~would be unsafe to convict on the uncorroborated evidence
of a person.

5

Mr Chennells has indicated to me that I should look at

s 405C differently to 405B because of the fact that there is
that subsection indicating that one should look at the
situation prior to the commencement of the section
differently. But I have already commented on 405B and the
fact that it seems to me to be applicable or to apply is the
conunon law that was in existence before that section was
enacted.
However quite clearly there would have to be directions
given to the jury at the trial. Mr Shields has put to me
that there would have to be three such directions given and
Mr Chennells agrees with at least two of those direction.
The first is the direction regarding corroboration.
Secondly Mr Chennells has indicated that in his view a
direction would have to be given regarding the evidence of
infants because of the fact that when these incidents are
said to have occurred the person IBYC
was in
infant, he was 11 years when the first incident is said to
have occurred. That the jury would have to be given some
direction in that ·regard. Miss Channel has disagreed with
that.
But the point that Mr Shields later clarified that he was
making was that with the evidence of all children there is a
possible distortion and that that distortion would still
exist even though it is an older person now looking back at
incidents that he says occurred when he was a child. It may
well be that that distortion could exist. Although it
seemed to me from BYC
evidence that he· was fairly
clear about the evidence,_e,x"e~t_ lo:i::__ tho!!!e.matters_to which.
I have···already referred but about the evidence that he gave •
The third warning is in respect of the incident that he says
occurred at Acron Oval when he had turned 14. There is the
possibility that he could be charged as an accessory because
at the time he was over 14 years of age and certainly it
would seem that that is the situation and that it would be
indicated to the jury that it is dangerous to convict on the
evidence of an accessory unless there is corroborative
evidence. With of course the rider, in respect of the
corroboration that the jury otherwise must believe the
person implicitly. But that co:mes back again to the
situation that exists in this matter and that is that there
is no corroboration at all.
To return again to s 416 that section requires me to make
some forecast of what a jury would be likely to do and
Mr Shields has urged upon me that one should not take the
attitude that these things should be left to the higher
courts to decide. I quite agree with him there, clearly
that is the whole purpose of spending a considerable amount
of time on committal proceedings as this matter has been.
~24/07/90
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The test is quite clearly set out and one must turn one's
mind to that likelihood.

~ithis case to summarise, l think; what I have said I do
think that the evidence Of IBYC
from the manner
in which it was given, did seem to me to be credible
evidence. But that is as far as one can take this
particular matter. One can only say that it seems credible
in the manner that he qave it and in the fact that he was no
substantially swayed in cross-examination. But of course it
has been put to me that if somebody fabricates their
evidence, convinces themselves of a particular set of facts
then they are able to 9ive evidence in that manner. So that
one must go beyond that and look at the various other
aspects.
Those aspects are anything that favours the defendant. I
must take into account the character of the defendant and
the fact that at all times he has denied these incidents.
But more importantly I must look at the two major factors of
corroboration and complaint. There is simply no
corroboration whatsoever in this matters. Nothing at all
that one can look to to objectively say "well yes there's
something here that then does go to qiving weight and
credibility to the events that BYC
/has
described." That is a major flaw, .1 ~ee:c, u1 the matter
that I have before me.
The only things that are the things that I've referred to,
the comment to the father, the sleeping in the same room,
the opportunity, but they do no go to corroboration. They
are merely factors that I look at and give such weight as
they deserve.
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The final matter to be looked at is the absence of complaint
and despite what has been put to roe quite strongly by Ml:'
Chennalls_ it dqe!LSeem.tq me tjlat that is Of qre.at

35

particularly his credibility in view of the nwnerous matters
that I have already referred to when I considered the matter
of complaint a few moments ago.
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Accordingly given the directions that would have to be given
to the jury and given the state of the evidence as I see it
I AM OF THE OPINION '!'HAT A JURY WOULD NOT BE LIKELY TO
CONVICT THE DEFENDANT OF AN INDICTABLE OFFENCE. ACCORDINGLY
EACH OF THE EIGHT MATTERS THAT I REFERRED TO AT THE OUTSET
IN RESPECT OF EACH OF THOSE EIGHT MATTERS THE DEFENDANT IS
DISCHARGED. I HAVE ALREADY INDICATED THAT IN RESPECT OF THE
OTHER EIGHT MATTERS THEY WILL BE DISCHARGED AND I WILL MARK
THE PAPERS ACCORDINGLY.
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