



























































family and friends. EXH.016.043.0021

I heard from John Marshall, who has known you since
1963. He spoke strongly of how you have effected his life
and encouraged him to develop his potential. He indeed
referred to you as the most important person in his life,
apart from his family. He said you were devastated by
these matters.

Father Brosnan also gave evidence on your behalf.
He has known you for fifty-five years. He has kept in
touch with you and told me that you have done much good.
He said that he has kept in touch with you since these
matters surfaced. He described you as a victim. He
likewise sald that you have been devastated since these
matters arose. He described you as an intelligent man.
When asked about remorse, he sald that at his golden
jubilee mass you were a sad thing to see, a man not
allowed to participate as a priest amongst the people.

A number of reports and written references were
placed before me. The references were from one
Michael Cashman, cne John Kelly and one Philip Ryan and
one Stewart Simpson. Each of these written references
referred to you as a person who is well regarded by the
writers of such references and who had provided advice,
guidance and encouragement to them over the vears.
I take these matters into account in your favour.

However, I am bound to say that although these
witnesses referred to your remorse and Mr Catalano in
particular at p.45 said you would do anything to try to
talk to the wvictims if you believed anything you could say
would relieve their pain, remorse was not, in my view, an

overwhelming feature of the case put on your behalf.
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There is no direct statement from your ot 8163430022
any act of contrition which might demonstrate substantial
remorse for or concern or understanding of what your

victims endured at your hands.

T\“*---‘-—u,_\,_m_..k___ e

professor of psychiatry was also tendered to me by

A report prepared by,Prdfégéor Richard Bg;iz a

congent, as was a report from Dr Murphy who I presume is
your general practitioner.

In terms of your general health, Dr Murphy noted
that you were in receipt of medication for blood pressure
and that you had some emphysema of the lungs which
required use of Ventolin and Becotide puffers when you
became breathless. Some years ago you had bowel surgery
which requires you to have easy access to toilet
facilities. Dr Murphy expressed the view that with the
combination of such medical problems, your health might
deteriorate if you were placed in custody.

Professor Ball expressed the opinion that you are
contrite for your past behaviour, but that you are coping
reasonably well with the strain associated with these
legal proceedings. He also referred to your physical and
medical condition, noting that it is possible that if you
were to be incarcerated there might be problems from a
dietary point of view. From a psychiatric viewpoint, he
felt that you may suffer some depression if incarcerated.
There is, however, no abnormality in your mental status.
He thought, however, that in light of your age and the
absence of libido, nothing would be gained by treatment
and he noted that at present you have no inclination to
offend again.

Mr Bourke in his able plea on your behalf placed
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substantial reliance upon the great age of thé&Xel 0160430023
and the fact that very substantial time has thereby passed
since their commission. It is nearly half a century
since the first offence with which I am concerned tock
place. It is in the order of eighteen years since the
last offence, for which I am regquired to sentence you,
occurred and it is of great significance in your favour
that you have not offended against the law over those past
eighteen years or s=o. |

However, that said, it appears to me that the fact
that your offences did not come to light for wmany years
was substantially due to your relative position of
authority as compared with that of your victims, at least
in thelr younger years and, throughout most of the
remaining period, to the deleterious effect which your
conduct had upon them, so that in many cases they could
not bear to tell those they loved of your offences, let
alone report them to the appropriate authorities.

Further, however, it has been argued, again
forcefully, that your age is a very significant matter.
Clearly it is. First, by reason both of your agée and the
evidence of Professor Ball specific deterrence as a
purpose for which this sentence is to be imposed has
little relevance or Significance. Further, the material
produced before me by Mr Bourke establishes that at the
very least you will be one of the oldest men in prison in
our prison system if you are so ilmprisoned.

Your age is significant in other ways. I note by
congideration of the Australian.Life Tables 1985-87 that a
male aged 78 has a statistical life expectancy of

7.4 years, and a male aged 79 has a statistical life
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expectancy of 6.98 years. Clearly also, and £ ®th£43.0024
reasons referred to in the evidence of Father Brosnan, a
man your age will have considerable difficulty in coping
with the discipline of a prison life, and that such life
will for you bring more hardship to bear than might be the
case in a considerably younger man. I am also satisfied
that for a man who was so well regarded by some at least,
your disgrace will bring a burden upon you of some degree.

However, I must téke into account as well as matters
personal to you othér matters. I have already said that I
do not regard the issue of special deterrxence or, for that
matter, by reason of your age and the very substantial
period of time since your last offence, rehabilitation to
be of any significance. I think it unlikely in the
extreme that you will re-offend. However, it appears to
me that despite your age and despite the submission made
by your counsel that "arguments in relation to general
deterrence have no validity", I am required to take into
account the issue of general deterrence as being an isgsue
of significance.

It appears to me that those in our community who are
entrusted with the emotional, spiritual and/or physical
care of the children of this community, must know that if
they abuse that trust severe consequences will follow if
they are detected, even if that detection 1s, as in this
case, wany, many, many yYears later. I am called upon
further by the Sentencing Act to manifest the community's
denunciation of your conduct, and generally to impose a
just punishment.

I have given anxious consideration to the matters

before me. These offences are serious offences. They
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have been committed in circumstances of gross‘%%HES‘%%ﬂgﬁ%
trust which was placed in you by both these children and
their parents. Despite all that might be said on your
behalf I see no alternative but to convict you and impose
prison sentences upon you in respect of these offences.

On Count 1 I sentence you to six months'!
imprisonment. On Count 2 I sentence you to 12 months!'
imprisonment. On Count 3 I sentence you to 12 months'
imprisonment. On Count.é I sentence you to twoe months!
imprisonment. On Count 5 I sentence you to 12 months!'
imprisonment. On Count 6 I sentence you to 12 months'
imprisonment. On Count 7 I sentence you to 12 months'
imprisorment. On Count 8 I sentence you to 12 menths'
imprisonment. On Count 9 I sentence you to two months'
imprisonment.

At this point I should observe that I am satisfied
beyond reascnable doubt that the facts in relation to the
two foregoing offences - that is, Counts 8 and 9 - could
have been charged as offences pursuant to s.39 of the
Crimes Act had they been committed whilst that provision
was in force. These convictions are accordingly:
convictions for a sexual offence within the meaning of s.3
of the Sentencing Act. I observe that the remaining
counts are also relevant sexual offences Qithin the
meaning of s.3 of the Sentencing Act as amended by the
Sentencing Amendment Act 1993.

Accordingly, having convicted you and having
sentenced you to a term of imprisonment upon Counts 8 and
9, I am obliged by that Act to regard you as a serious
sexual offender for the purposes of sentencing you in

respect of Counts 10, 11 and 12, they being as I have said
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sexual offences as defined by .3 of the Act ., EX]6.043.0026

consequence of thisg is that I must, in determining the
length of gentence imposed, regard the protection of the
community from you as the principal purpose for which the
sentence is imposed.

However, even though I am bound by the Act to have
regard to that aspect I do not consider in the
circumstances of this case, including in particular your
age, the long period sinbe you last offended and the
evidence of Professor Ball, that it is appropriate to
impose a sentence longer than that which is proportionate
to the gravity of the offence under consideration
considered in the light of its objective circumstances.

I am, however, required to take into account that
the abolition of remissions as required by s.10 of the
Sentencing Act 1991 does not apply to your case in respect
of such sentences. Accordingly, in respect of the
remaining counts, I sentence you as follows.

On Count 10 I sentence you to 18 months!
imprisonment. On Count 11 I sentence you to 18 months'
imprisonment. On Count 12 I sentence you to 18 months'
imprisonment,

Having imposed such sentences upon you there is,
purguant to the proﬁisions of the Sentencing Act 1993, a
general requirement that unless I otherwise direct, every
texrm of imprisonment imposed upon the serious sexual
offender, as I am required to regard you for the purpose
of these three counts, must be served cumulatiﬁely. In
your case this would, if applied without any direction
otherwise, for the terms of imprisonment imposed you upon

Counts 10, 11 and 12 amount to a pericd of time of 65 &%
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months. EXH.016.043.0027

The decisions of R. v. Cowburn dated 29 September

1994 and R._v. Geisler dated 30 September 1994 and others

since, including R. v. Cyernauski dated 28 February 1995

and delivered by the Court of Criminal Appeal of the
Supreme Court of Victoria to date dealing with the
Sentencing Amendment Act 1993 do not assist in giving
direction to me as to what are circumstances which would
render it appropriate to“otherwise direct that sentences
be cumulative. However, it appears to me that to sentence
you to a head sentence of this length in the circumstances
of your age and life expectancy in particular is to
sentence you to a crushine sentence. As a matter of law
this would be quite wrong.

Further, such a sentence would in wmy view in all the
circumstances fail to take into account the various
matters referred to above which I have found in
mitigation.

Accordingly, I considex it appropriate to direct
that nine months of the sentence on Count 10 and nine
months of the sentence on Count 11 and nine months ©f the
sentence on Count 12 be served cumulatively with the
sentence on Count 2. That leaves an effective head
sentence of 39 months.

I, however, consider that in all the circumstanceé,
{and in particular by reason of your age, your state of
health and the fact that I am satisfied that imprisonment
for you will be more difficult than for others) I should
fix a non-parcle period of 15 months.

As prescribed by s.18(4) of the Sentencing Act I

declare that the period of time you have already spent in
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custody in resgpect of this matter is eight daf§H01§oﬁig§@t
that such be noted in the records of the court,

Remove the prisoner,
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