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Polding Centre
I 33 Liverpool Street
Sydney "lSW 2000

1 May 2009

Mr Anthony Scarcella
President (NSW)
Australian Lawyers Alliance
GPO Box 7052
SYDNEY NSW 2000

Dear Mr Scarcelfa,
Thank you for your letter of 5 March 2009, receipt of which was acknowledged
by my secretary on 13 March during my absence overseas. Please accept my
congratulations on your appointment as president of the Australian Lawyers
Alliance.
Many of the matters you have raised in your letter were previously canvassed by
your predecessor, Mr Stack, in his letters to me of 26 May and 30 June 2008. I
have responded to these points in my replies to Mr Stack and have nothing
further to add. Naturally, I am happy to clarify points from that earlier
correspondence and to respond to any new issues you raise in your letter, which
I will try to do here.
Firstly, you have raised an issue about my jurisdiction. As pointed out to Mr
Stack, my jurisdiction is limited to the Archdiocese of Sydney. Therefore I can
only speak about the approach of the Archdiocese of Sydney in the matters you
have raised. I am unable to comment on the manner in which other cases or
claims are being conducted, either by other dioceses or by the relevant insurer,
as they are outside my own jurisdiction. I am not aware of other dioceses in New
South Wales utilising the same firm of solicitors as the Archdiocese of Sydney in
litigation in this area.
There is no contradiction between the limits of my jurisdiction as Archbishop of
Sydney and the adherence of the Archdiocese of Sydney, as part of the Catholic
Church in Australia, to a unified national policy for investigating complaints of
sexual abuse and for providing support, assistance and care to the victims of
such abuse. The Towards Healing protocol establishes in every state and
territory the principles and procedures for responding to complaints of sexual
abuse by clergy. Under this protocol the Archdiocese is actively committed to
ensuring that victims of clerical sexual abuse are supported and assisted, usually
through counselling and financial support. Towards Healing is regularly reviewed
both internally by those who administer it and externally, with an external
review by a leading legal academic currently underway.
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Secondly: being unfamiliar with both the arguments and the decision in the
Lloyd case, which I note involved the diocese of Maitland-Newcastle, not the
Archdiocese of Sydney, I cannot comment on it. Whatever this single case may
or may not stand for, it is simply untrue to say claim that "the Church does
whatever it can to avoid liability". Since 1996 the Towards Healing protocol has
provided a system for the Church to investigate allegations against clergy, to
acknowledge guilt, and to provide counselling and support to victims. The
Church, including the Archdiocese of Sydney, has long faced up to its
responsibilities to victims of clerical sexual abuse and will continue to do so.
I have previously set out my views and understanding of the Ellis case to Mr
Stack, but for the avoidance of doubt let me make this understanding as clear to
you as possible.
If a matter is taken to the law courts, unsurprisingly Church entities will follow
the law in their defences. If a victim brings a civil action and sues an entity or
person other than the perpetrator of the abuse, he must show that those entities
or persons did something which either caused or contributed to his injury. It is a
matter of commonsense that before a court will order an award of damages in
favour of the victim, it must be satisfied that the defendant was in some way
responsible for his pain and suffering .. If it is the case that an offender has
pleaded guilty to sexual abuse, or that he has been convicted of such crimes,
then clearly he caused or contributed to the suffering of his victims. It does not
follow, however, that the victim has an immediate cause of action against the
Catholic Church or any entity within the Church simply by virtue of the
admission or conviction of the offender.
This has nothing to do with avoiding legal or moral responsibility. In each case
this is a question to be determined on the facts before the Court. The Ellis case,
as I have previously stated to Mr Stack, was decided on the facts peculiar to that
case and specifically on the basis upon which the plaintiff sued the body
corporate which administers the property trust of the Archdiocese of Sydney.
The court held, as a matter of fact, that the body corporate which Mr Ellis sued
did not play any role in the appointment, management, or removal of priests.
This is the responsibility of the bishop in each particular diocese, who may of
course be sued if he is negligent in fulfilling this responsibility. It is for this
reason, as I have said repeatedly in this correspondence, that the decision in the
Ellis case did not change the law and did not create new law. It was decided on
the facts peculiar to it, and the whether it applies in other cases will depend on
the facts of those cases . Given this, it is misleading to continue to claim that the
Ellis case gives the Church immunity from suit; and given your obvious expertise
as a lawyer I find your insistence on this mistaken point very strange.
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information of the what was done to follow-up his testimony, but I can advise
that the Archdiocese, through the Professional Standards Office which
administers Towards Healing in New South Wales, has engaged with Mr lSA
I to
acknowledge his complaint and to provide support for him, which is ongoing at
this time.
Thank you again for your letter.
With every good wish,
Yours sincerely

ARCHBISHOP OF SYDNEY
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