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Brother Julian McDonald, cfc 
Provincial 

St Mary's Provincial Administration 

Ct1ristian Brothers 

Private Box 154 
... 

BALMAIN NSW 204·1 

·Dear Brother 
. . . . . 

�:�: �~ �~�: �.� SLATER & GORDON PROCEEDINGS - SYDNEY 
SETTLEMENT 

We refer to previous discussions in relation to settlement. We refer also to Brother 

�F�a�u�l�l�~�n�e�r�'�s� letter of 9 November 1995. 

We offer the following comments in relation to the dilemma involved in considering 

settlement of these matters: 

( ) Current position with Sydney proceedings 

Slater & Gordon's Application for Leave to Appeal to the High Court is likely to 

be heard on 4 March 1996. 

The Sydney cases are listed for Hearing tor four days commencing 18 March 

1996 before Mr Justice Levine . . Mr Justice Levine will then deal with the 

amendment issue remitted by the Col!rt of Appeal. 
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The Sydney proceedings are listed for Mention on 5 r=ebruary next for 

Directions. 

The Court of Appeal have effectively released the Archbishop of Perth from the 

proceedings. The Appeal to the High Court does not operate as a stay of 

proceedings. and accordingly, for the moment at least, the Trustees are the 

sole Defendant in the Sydney proceedings. 

2. Assessment as to prospects r;f successfully defending Slater & Gordon 

cases 

We will refer in due course to a number of considerations which appear to us to 

be relevant to the overall question of settlement. 

f-iowever one underlying consideration relates to the question of whether or not 

tne Christian Brothers are likely to be ultimately successful in defending the 

current proceedings. 

It would seem most unlikely that Slater & Gordon will simply drop these cases. 

Some cases of verifiable and serious assault may well ultimately succeed and 

would warrant settlement 'n any event. 

Leaving aside a range of matters including whether or not the Trustees are an 

appropriate Defendant and . if so the defendability of the Trustees on a 

( 

/) 
\. 

rHgligence standard given the state of knowledge on psycho-sexual matters 30 
1 

) 

to 40 years ago Slater & Gordon face in the immediate future a series of 

procedural problems any one of which could effectively dispose of the Plaintiffs' 

iegal cases -

(a) The Summons-Statement of Claim amendment issue 

(b) Jurisdiction-cross vesting 

If leave is given to amend the Summonses into Statements of Claim a 

second cross-vesting hearing would be warranted. The initial application 

in December 1994 failed in part at least due to the nature of the 

proceedings then before the Court - Summonses for extension of time. 
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Mr Justice Levine may well ultimately cross-vest the proceedings if he 

agrees to amend the Summonses into.Statements of Claim. 

(c) Limitations Defence - the Statute of Limitations (see the judgment of 

Master Malpass refusing an extension of time in Stinson v Trustees of the 

Marist Brothers - currently the subject of appeal) 

Slater & Gordon's backup claim for equitable damages based on breach of 

fiduciary duty is also in our view a difficult one for the Plaintiffs to succeed on. 

Leaving aside the question of whether or not the Trustees were ever in a 

ficfuciary relationship with the Plaintiffs there appears to be an increasing 

tendency for the courts to apply limitation defences to such claims analogically 

when such claims have been pursued as pseudo Common Law damages 

claims. 

Our assessment is that it is probable that Mr Justice Levine will either refuse to 

amend the Summonses into Statements of Claim or alternatively will upon 

granting an amendment agree to an application to have the proceedings cross 

, vested to Western Australia. 

3. To settle or not to settle 

The Christian Brothers and other Catholic Religious Orders in Australia 

currently confront a significant litigation problem which for the moment is 

primarily associated with complaints arising out of orphanages. 

It would seem that the readiness of the Christian Brothers to adopt a defensive 

position in connection with the Slater & Gordon cases has discouraged other 

potential litigants as regards the Christian Brothers and other Orders. 

The reality is that we could within the next few years see a worsening in the 

current litigation problem. 

Not every case or series of cases can be settled out of court. 

As has been previously stated the key elements to any effective litigation 

management strategy include: 
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(i) properly identifying those cases that should be defended and 

effectively defending them; and 

(ii) properly identifying those cases that should be settled and settling 

them on appropriately compromised terms. 

We remain of the view that with the exception of limited cases of verifiable and 

serious assaults the Western Australian claims on the basis of most legal 

criteria fall within category (i). 

We also reiterate that settlement of the Western Australian cases particularly 

on a conventional "payout" basis would almost certainly in our view provoke 

a.dditional litigated claims around the country including Western Australia. 

With the exception of Slater & Gordon and Maurice Blackburn Solicitors in 

Melbourne rnost Plaintiffs' lawyers in Australia remain weary of pursuing this 

type of litigation in which there are still considerable uncharted legal waters to 

be negotiated. 

Accordingly at the moment at least sexual abuse cases are capable of 

settlement usually for figures which on Australian damages criteria are quite 

moderate - $20,000.00 to $40,000.00 inclusive of costs. 

However if by virtue of settlement or Plaintiff court successes this type of 

litigation becomes established then the cost of individual settlements or court 

judgments will in our view in many cases increase with an average damages 

pay out including the following elements: 

(i) Non-economic loss - pain and suffering, loss of enjoyment of life etc 

- $50,000.00 

Interest on past non-economic loss, say - $20,000.00 

(ii) Diminished earning capacity or career interference resulting from a 

poorer academic performance - In many cases this could be a very 

significant component of any award, particularly where a person 

who can prove a poor work and social history over the last 30 to 40 

years, which could be contrasted adversely with say average 

earnings over that period - $30,000.00 to $130,000.00. 
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(iii) Counselling costs - past $10,000.00 

future $10,000.00 

(iv) Legal and investigation costs - $20,000.00 

TOTAL - $130,000.00 to $230,000.00. 

,1:!.s you know there is little insurance cover now for new claims arising from past 

assaults and if by way of example 20 cases in respect of assaults prior to 

1 January ·1976 were provoked a largely uninsured liability in the order of $2.5 

million plus would have to be dealt with by the relevant Province or National 

entity. 

( ) However there are obviously factors which point towards the need to at least 

:~( 

~.\ 

() 

explore with Slater & Gordon the prospect of some form of limited settlement 

;· and these factors .. lnclude: 

. ~-.: (i) 

(ii) 

(iii) 

(iv) 

The prospect that the proceedings will continue for some time. 

Heavy Defence costs are likely to continue to be incurred. 

These costs are likely to be substantially unrecoverable whatever 

ttrnTegal outcome. 

There is a risk that Slater & Gordon will win some cases at least, 

and in particular. some of the stronger claims included in the six 

lead cases. 

(v) Most importantly, adopting a simple defensive posture is not 

necessarily a response ta the litigation problem or the plight of 

genuinely injured individuals, particularly in keeping with the 

philosophical underpinning of the Order. 

(vi) Tl1ere are 23 pre Choice of Laws (Limitation Periods) Act 1993 

cases properly on foot in Victoria and listed for Mention in March 

1996. Whilst we were-successful on the Cross-vesting Applications 

in EJ & ivv-1 ancl whilst those . Plaintiffs were Victorian 

residents, Sla~ordon's' preparation of the Defence of the 

Cross-vesting Applications was reasonably minimal. ·:Their main 

argument was Dr Epstein's assertion that it would be too traumatic 

for the Plaintiff's to have to visit a Court House in Western Australia. 
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We would anticipate a more carefully prepared Defence on the 

Cross-vesting Applications in relation to the remaining 23 cases. 

In summary the Slater & Gordon cases will not disappear overnight and 

constitute therefore a serious and ongoing burden from a financial, moral and 

public relations viewpoint. 

However ii is by no means certain that a settlement will resolve the current 

litigation problem - it could worsen it. 

There remain strong arguments for not settling these cases at all. The 

arguments include: 

( 

~ \) 
\ill/ Any settlement is likely to provoke more litigation. 

@/ Any settlement is likely to be seen by the media, the general public · 

and various self proclaimed Action Groups as an admission by the 

Order both as to the acts complained of, and as to Corporate liability 

for same . 

. (J;Y In the vast majority of cases, it has been, and will continue to be, 

difficulty, if not impossible, to determine the truth of the allegations 

against members of the Order who are either long since deceased, 

or because of the time factor, have no genuine recollection 

whatsoever of the events complained of. Further, such persons 

have by and large contributed very greatly to the Order and the ) 

acceptance (by settlement) of the allegations made against them 

without any corroborative evidence may be considered at best, 

unfair. 

However if settlement is to be pursued the position ultimately adopted by the 

parties should reflect very substantial compromise from the point of view of the 

Plaintiffs given the above arguments as outlined and the legal problems with 

the cases and the probable (but not certain) adverse court outcome. 

Moreover the timing of any formal approach to Slater & Gordon in relation to 

settlement is critical and we would suggest that an approach not take place 

until after the hearings in March before the High Court and Mr Justice Levine. 
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To minimise the risk of an outbreak of fresh litigation, and to discourage the 

non-genuine "fortune seekers" and to reflect the proper moral compromise for 

the reasons outlined above, a settlement scenario should, if at all possible, 

involve a formal withdrawal of the Court process and the establishment of 

some form of non-litigious pastoral alternative either involving an enhancement 

of the existing ex gratia assistance arrangements in Western Australia or some 

other form of structure with equitable financial support from Catholic Church 

Insurances Limited. 

If settlement of these cases is to take place the settlement structure must to 

the extent that this is achievable: 

(i) Conclude the current Slater & Gordon proceedings as well as any 

potential claims involving the additional 40 to 50 individuals for 

whom Slater & Gordon are acting who are not currently part of the 

proceedings; 

(ii) Discourage future similar use of the court system; 

4. Settlement Structures/Possible Options 

Option 1 

If these cases are to be settled the settlement package and the associated 

public perception should to the extent that this is possible reflect the 

( ) abovementioned compromise factors and the assertion that has always been a 

large basis for the defensive position adopted in connection with the legal 

proceedings - the courts are not the appropriate place for such old claims to be 

pursued. 

This type of complaint, where genuine, should be dealt with at the 

pastoral/counselling level. 

If the courts are used inappropriately the Christian Brothers are quite prepared 

to fully defend themselves. 

The central and somewhat elusive aspect of a package of measures that might 

be looked at as a means of achieving resolution would be the establishment of 
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a facility or process by which assistance is provided to ex-students in need 

through an independently administered programme involving the payment of 

funds for agreed counselling, rehabilitation, retraining or other specified costs 

to ex-students or alternatively provision of such help directly to the ex-students. 

It may be necessary to take some social welfare advice on the type of non 

legal-Centrecare-Shane Wall process that could come into play to provide help 

to ex-students in need as a part of such a settlement outcome. 

The settlement scenario would therefore include: 

(a) A legal withdrawal by Slater & Gordon from the court process with the 

entry of judgment in favour of the Order with costs as regards each and 

every claim. 

(b) The payment of an agreed figure to Slater & Gordon for legal costs. 

Undoubtedly Slater & Gordon have a vital interest in their own financial 

position and it may be that a cost figure in the order of $1 million would 

have to be contemplated. 

(c) The establishment of a pastorally orientated assistance scheme to be 

supported by all parties to be administered by an independent and 

accountable board to provide help to those who need it rather than 

( 

distribute funds on the basis of legal criteria. ' ) 

To the extent that it is possible it would be desirable for such a scheme to 

provide direct assistance to ex-students rather than any form of financial 

payment. 

The facility could amount to little more than the enhancement of the 

existing arrangements for assistance in Western Australia. 

We note Mr McKenzie's previous comments in relation to tax deductibility, 

fund raising etc. 

The critical problem with establishing this type of facility/process will be 

whether it would be seen to be independent by the various complainants 

MAC/286729_1 .SAM02/01 (8) 
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advisors and that there will be a means of ensuring that once the litigation 

is discontinued that the complainants will in fact get all appropriate 

assistance by way of counselling and rehabilitation. It is an extremely 

complex issue because, of course, it will be argued that if it is left to the 

Christian Brothers to determine which cases are genuine and which 

complainants are genuinely in need and for how long that need should 

continue,. that very many of tl1ese complainants may get very little indeed 

and may not get what they would be entitled to obtain or was the intention 

of the parties. 

We therefore obviously have to establish a process which would deal with 

that type of perception, and it may be necessary to have some mutually 

acceptable independent administration board set up, which would be able 

to mediate or arbitrate on any disagreement. What we would not want 

happening is of course complainants going back to Court and attempting 

to unravel the settlement on the basis the settlement was not a genuine 

and just one because part of the bargain to discontinue the proceedings 

was that certain services would be provided and they have not been 

provided to the satisfaction of the particular complainant. 

If necessary, specific settlement and payments in relation to the limited 

cases of verifiable and serious sexual assault would need to be 

considered over and above the abovementioned arrangement. 

Mutually acceptable cross apologies including an acknowledgment by 

Slater & Gordon of the actual figures in terms of alleged physical abuse 

as opposed to cases of alleged sexual abuse and including some further 

acknowledgment that tl1e discipline regimes which operated in some 

Christian Brothers institutes in the past were by modern day standards 

harsh. It would be emphasised that this has been recognised for such 

time and that such discipline levels have no place in any modern 

Christian Brothers school or institute. 

Option2 

KD/286729_1.SAM01/31 (9) 
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An alternative approach would involve simply accessing Slater & Gordon files 

in connection with those men wl10 have verifiable claims of serious assault. 

A process involving the resolution of limited meritorious claims only could be 

pursued. Alternatively all cases would be settled but with nominal payments 

only in other than the serious cases. 

Clearly, in many ways this may end up being a cheaper alternative given the 

time, effort and expense that may be involved in maintaining the sort of 

'-. process envisaged in Option 1. and would also be more likely to ensure a 

complete conclusion of the litig;:ition in respect of all of those settled cases with 

( 

no real prospect of any disgruntled complainant trying to re-open the case, · C ) 

particularly where all complainants have been represented and advised by 

their lawyers. 

Nevertheless, we would not recommend this type of simple financial resolution 

for the reasons outlined on pages 6 and 7 of this letter. 

5. Position with claim for indemnity against Catholic Church Insurance 

Limited (CCI) 

The only Insurance Policy potentially able to respond to assist in respect of the 

Slater & Gordon cases is the CCI Special Issues Policy issued to the Trustees 

in respect of the St Mary's and St Patrick's Provinces. 

The old QBE Public Liability Policies will be of little assistance for various 

reasons, including:-

(a) The dates 011 which these policies issued (many claims involve 

allegations occurring beforehand). 

(b) The very limited levels of financi.al cover. 

(c) The Policy wordings which appear to invariably restrict cover to claims 

occurring within the geographical limits of the Province in question. 

KD/286729_1.SAM01/31 (10) 
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In our view, the Trustees have a significant {but by no means guaranteed) 

rirospect of securing Indemnity from CCI pursuant to the Special Issues Policy. 

However:-

(i) The Policy in question has a $15 million aggregate limit for all claims 

(Australia wide/Order wide) in relation to the 1993 Insurance year 

and we are thus faced with a diminishing fund situation. 

(ii) CCI have always railed against granting indemnity in relation to the 

Western Australian cases, largely because the Brothers in the West 

opted to insure elsewhere. 

(iii) Whilst various technical matters have been raised in long running 

correspondence on the issue, the prime issue appears to relate to 

the question of whether or not, at the time Special Issues was taken 

out, there was any reasonable expectation or apprehension of the 

Trustees being sued in respect of the complaints arising out of the 

Western Australian Institute. It would seem to us that there was no 

such apprehension. 
;·, ,, 

Brother Julian met with CCI representatives in Sydney in mid December. The 

meeting took place at CCl's suggestion and without legal representatives being 

in attendance. 

Brother Julian was accompanied by Mr Frank Hoffman an insurance expert 

who has been retained on behalf of the Christian Brothers. 

Leaving aside the issue of cost there would be some disadvantages in 

pursuing CCI publicly through the courts in relation to indemnity. 

Nevertheless in view of the diminishing fund position and CCl's general attitude 

towards granting indemnity it would seem that initiating court process will 

probably need to be filed and served -on CCI to bring CCI to the table in relation 

to settlement and/or general financial support. 

We enclose herewith a copy of advice from Mr J Gleeson dated 18 December 

1995. 
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in summary therefore CCI did not r~ceive from tlie ·Christian Brothers 

in~1:;rance premium specifically calcu.\ated by reference to C'\flY legal risk 
, , ~ > •. '. ·i I ; .- ~- , 

associated with the orphanages in Western Australia. ,, , 

. J-lowever tl1e claims made cover purchased by the Trustees does arguably 

.extend to the fortuitous cost and potentiai'liability now posed to the;Trustees as 

a result of Slater & Gordon's unprecedented us'e of the courts in respect of 

such old cases of alleged assault 

It would seem that CCI will not grant full indemnity without an expensive and 

public fight in the courts involving cost an unpredictable but better than 50/50 

prospect of successful outcome. 

Accordingly if a settlement strategy is to be pursued it would seem necessary 

to pursue the same in conjunction with. CCI in the hope that CCI will eventually 

agree to provide equitable financial support - several million dollars towards the 

cost of defending and settling the proceedings. 

6. Conclusion 

(a) It would seem to us that the Christian Brothers now need to determine 

whether or not efforts are to be made to explore the possibilities of 

settlement in relation to the Slater & Gordon Western Australian cases. 

(b) If a decision is made to explore settlement along the lines of option 1 then 

there would be a need to develop any thinking in terms of an appropriate 

form of non legal pastoral facility which would in our view need to be the 

central plank of such a settlement so as to reduce the perception that 

there is a compensation to be recovered by pursuing such matters in the 

courts. 

(c) It will be necessary to engag·e in ongoing discussions with Catholic 

Church Insurances Limited and quite possibly commence proceedings to 

enforce the claim for indemnity on behalf of the Trustees so as to bring 

the insurer to the table in terms of financial contribution. 
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(cl) . Any discussions with Sia.tar 81 G.ordon would. need to be carefully . 
.... . . . . · ,. . . .· • •• . ...• . . ' . .. . !'. . 

man'aged. · We would suggest that any formal approach not take. place . 

until after the March hearihg$. ·Such ;!discussio~s would need to · be · 
. . .. 

conducted in. absolute . _9onfidentiality as .the existence o't :such 
· . . . •. ! . 

n~gptiati~n~ should ,not ,bei .. r~ferred to in any Vpices publicatioris or 

otherwise brought t9 the attention of the court. 
' .· . . . 

· Yours fait fu y 
.CARR .O'DEA 

;,. .. . 

r- ::---
1 
I 

() · , C t 1 c . ; 
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