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Executive summary

Introduction

The Letters Patent provided to the Royal Commission into Institutional Responses to Child Sexual
Abuse require that it ‘inquire into institutional responses to allegations and incidents of child sexual
abuse and related matters’.

Under paragraph (d) of the Terms of Reference we are given in the Letters Patent, we are required
to inquire into:

what institutions and governments should do to address, or alleviate the impact of, past and
future child sexual abuse and related matters in institutional contexts, including, in particular,
in ensuring justice for victims through the provision of redress by institutions, processes for
referral for investigation and prosecution and support services. [Emphasis added.]

Police and public prosecution agencies are also ‘institutions’ within the meaning of the Terms of
Reference, and they are entities through which governments can act in relation to institutional child
sexual abuse. These factors mean that they are directly relevant to our consideration of paragraphs
(a) to (c) of our Terms of Reference, which focus on preventing and responding to institutional child
sexual abuse.

We have commissioned a number of research projects to inform our criminal justice work. We have
also obtained significant input on criminal justice issues from a broad range of sources, including
private sessions, public hearings, an issues paper, public and private roundtables, and information
obtained under summons.

Through this consultation paper, we seek submissions from all interested parties on the issues
raised. Unless clearly stated otherwise, we have no settled views at this stage. We have drawn
attention to some particular issues, but we welcome submissions on any or all of the issues raised in
this consultation paper.

We invite all interested parties to make written submissions responding to this consultation paper
by midday on Monday 17 October 2016, preferably electronically to
criminaljustice@childabuseroyalcommission.gov.au.

Interested parties are welcome to make submissions responding to only one or a few issues, or to
make submissions responding to all issues.
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The importance of a criminal justice response

Criminal justice for victims

In Chapter 2, we discuss the importance of a criminal justice response for victims and survivors of
institutional child sexual abuse.

Criminal justice involves the interests of the entire community in the detection and punishment of
crime in general, in addition to the personal interests of the victim or survivor of the particular
crime.

Survivors have told us of a variety of responses they have sought from the criminal justice system,
and they have expressed a range of views on what they would have regarded as ‘justice’ for a
criminal justice response.

We recognise that a criminal justice response is important to survivors not only in seeking ‘justice’
for them personally but also in encouraging reporting of child sexual abuse and preventing child
sexual abuse in the future.

Past and future criminal justice responses

In private sessions and in personal submissions in response to Issues Paper No 8 — Experiences of
police and prosecution responses (Issues Paper 8), we have heard accounts from survivors of their
experiences with police, particularly from the 1940s onwards, and of their experiences with
prosecutions from the 1970s and 1980s onwards. Survivors have told us of both positive and
negative experiences with police and prosecution responses. In general terms, many of the negative
experiences we have been told about were experienced in earlier periods of time through to the
early 2000s.

In our policy work on criminal justice responses, our main focus must be on understanding the
contemporary response of the criminal justice system to institutional child sexual abuse and on
identifying how it can be made more effective.

Criminal justice and institutional child sexual abuse

The criminal justice system is often seen as not being effective in responding to crimes of sexual
violence, including adult sexual assault and child sexual abuse, both institutional and non-
institutional.

Research identifies the following features of the criminal justice system’s treatment of these crimes:
e lower reporting rates

e higher attrition rates

e lower charging and prosecution rates

o fewer guilty pleas
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e fewer convictions.

There are also features of institutional child sexual abuse cases that may affect the ability of the
criminal justice system to respond effectively to these cases. These include:

e ‘word against word’ cases, where there are no eyewitnesses to the abuse and no medical or
scientific evidence

e the importance of the complainant being willing to proceed, particularly where their evidence is
the only direct evidence of the abuse

e lengthy delays, where many survivors take years, even decades, to disclose their abuse. This can
make investigation and prosecution more difficult

e particularly vulnerable victims may be involved, including young children or people with
disability.

There are also many myths and misconceptions about sexual offences, including child sexual abuse,
that have affected the criminal justice system’s responses to child sexual abuse prosecutions. The
myths and misconceptions have influenced the law and the attitudes jury members bring to their
decision-making. The following myths and misconceptions have been particularly prominent in child
sexual abuse cases:

e women and children make up stories of sexual assault

e avictim of sexual abuse will cry for help and attempt to escape their abuser — that is, there will
be no delay in reporting abuse and a ‘real’ victim will raise a ‘hue and cry’ as soon as they are
abused

e avictim of sexual abuse will avoid the abuser —that is, a ‘real’ victim will not return to the abuser
or spend time with them or have mixed feelings about them

e sexual assault, including child sexual assault, can be detected by a medical examination — that is,
there will be medical evidence of the abuse in the case of ‘real’ victims.

Operation of the criminal justice system

There has been much academic debate about what might be said to be the purposes of the criminal
justice system. In addition to the purpose of punishing the particular offender, the criminal justice
system also seeks to reduce crime by deterring others from offending.

The criminal justice systems in Australian jurisdictions function through an ‘adversarial’ system of
justice, where the prosecution (representing the Crown) and the defence (representing the accused)
each put forward their case and any evidence in relation to whether the act was committed, by
whom, and with what intent. Theoretically, this ‘contest between the parties’ is designed to produce
the most compelling argument as to what the truth of the matter is.

Given that the investigation and prosecution of criminal matters is undertaken by the state, there is
seen to be an imbalance between the prosecution and the accused. In recognition of this imbalance,
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a number of principles have emerged through the development of the common law to ensure that
trials are conducted fairly. These include the following:

e The prosecution must prove, beyond reasonable doubt, that the accused committed the crime or
crimes charged. The corollary of this principle is that the accused is presumed to be innocent until
proven guilty.

e The accused has a right to silence. This means that the accused cannot be compelled to give
evidence or confess guilt.

e The criminal trial should be conducted without unreasonable delay.

e The accused has the right to examine witnesses in order to test the credibility of the witness and
their testimony.

e The prosecution is obliged to act independently and impartially and to conduct the case fairly.

If an accused is charged with a serious offence and lacks the financial means to engage legal
representation, he or she should be provided with a lawyer.

Many survivors have told us that they feel that the criminal justice system is weighted in favour of
the accused. Some survivors who have participated as complainants in prosecutions have told us
that they felt almost incidental to the criminal justice system and that they had little control over
matters that were very important to them.

Recognition of victims has increased over the last 50 years. States and territories introduced victims’
compensation schemes from 1967 onwards. In the 1990s, emphasis shifted towards providing
greater support services for victims. Victim impact statements were also introduced, and Director of
Public Prosecutions (DPP) guidelines required prosecutors to consult with victims. In 2013,
Australia’s Attorneys-General endorsed the National Framework for Rights and Services for Victims
of Crime.

Other responses to institutional child sexual abuse

A number of stakeholders have argued that the Royal Commission should consider the use of
restorative justice approaches (involving a range of processes to address the harm caused to victims)
in connection with, or instead of, traditional criminal justice responses to institutional child sexual
abuse. It appears that restorative justice may not be available for or of assistance to many survivors
of institutional child sexual abuse, including:

e because of the power dynamics and seriousness of institutional child sexual abuse offending,
restorative justice approaches may only be suitable in only a small number of these cases.

e many survivors do not wish to seek a restorative justice outcome with the perpetrator of the
abuse

e given the frequent delay before reporting, many offenders will be unavailable or unwilling to
participate in restorative justice approaches.
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The Royal Commission provided for elements of restorative justice approaches in institutional child
sexual abuse through the ‘direct personal response’ component of redress.

The recommendations we made in our Report on redress and civil litigation (2015) are not intended
as an alternative to criminal justice for survivors. Ideally, victims and survivors of institutional child
sexual abuse should have access to justice through both criminal justice responses and redress and
civil litigation.

Some survivors have also told us that they found real benefit in state and territory statutory victims
of crime compensation schemes because the decisions made by the relevant tribunals or
administrators gave them official recognition of the crimes committed against them.

Our approach to criminal justice reforms

It must be recognised that the criminal justice system is unlikely ever to provide an easy or
straightforward experience for a complainant of institutional child sexual abuse.

However, we consider it important that survivors seek and obtain a criminal justice response to any
child sexual abuse in an institutional context in order to:

e punish the offender for their wrongdoing and recognise the harm done to the victim
e identify and condemn the abuse as a crime against the victim and the broader community
e emphasise that abuse is not just a private matter between the perpetrator and the victim

e increase awareness of the occurrence of child sexual abuse through the reporting of charges,
prosecutions and convictions

e deter further child sexual abuse, including through the increased risk of discovery and detection.

We also consider that seeking a criminal justice response to institutional child sexual abuse is an
important way of increasing institutions’, governments’ and the community’s knowledge and
awareness not only that such abuse happens but also of the circumstances in which it happens.

We consider that all victims and survivors should be encouraged and supported to seek a criminal
justice response and that the criminal justice system should not discourage victims and survivors
from seeking a criminal justice response through reporting to police.

We are satisfied that any necessary reforms should be made to ensure that:
e criminal justice responses are available for victims and survivors who are able to seek them
e victims and survivors are supported in seeking criminal justice responses

e the criminal justice system operates in the interests of seeking justice for society, including the
complainant and the accused.

page 12 Criminal justice consultation paper



Regulatory responses to child sexual abuse

However, it is unrealistic to expect that all true allegations of institutional child sexual abuse will
result in a criminal conviction of the accused, even if the criminal justice system is reformed to
achieve these objectives.

We recognise the importance of ensuring that regulatory responses focusing on child protection can
interact effectively with criminal justice responses, particularly in cases where there is no criminal
conviction. These regulatory responses include reportable conduct schemes, Working with Children
Check schemes and industry regulation.

We welcome submissions that discuss the issues raised in Chapter 2.

In particular, we seek the views of all interested parties on our proposed approach to criminal
justice reforms and our view of the importance of seeking and obtaining a criminal justice
response to any child sexual abuse in an institutional context.

Issues in police responses

Current police responses

In Chapter 3 we discuss our work to date in relation to police data, improvements in police
responses, and how states and territories currently provide police responses to child sexual abuse,
including institutional child sexual abuse.

One of the areas in which police responses may differ is whether they provide different responses to
child sexual abuse reported as a child, and to child sexual abuse reported as an adult. For example,
some police responses provide a specialist response focused on the special aspects of interviewing
children, while others provide a specialist response focused on the special nature of sexual offences.

We commissioned a research report, The impact of delayed reporting on the prosecution and
outcomes of child sexual abuse cases (Delayed Reporting Research), which found that the longest
delays in reporting occurred when the alleged perpetrator of the abuse was a person in a position of
authority. This suggests that, particularly for institutional child sexual abuse, it is likely that many
reports to police will be made by adults. This makes the issue of the police response to adults who
report sexual abuse they suffered as a child of particular importance in relation to institutional child
sexual abuse.

The Delayed Reporting Research considered the impact of delayed reporting on the likelihood of a
case proceeding to a prosecution and the likely outcome of the prosecution. Its findings suggest
that:

e many reports of institutional child sexual abuse are likely to be made by adults

e reports made by adults — delayed reports — should not be assumed to have poorer prospects of
leading to a prosecution or a conviction when compared with reports made by children
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e police responses to reports by adults are important particularly in relation to institutional child
sexual abuse.

In Chapter 3 we also discuss the literature review we commissioned on the use and effectiveness of
specialist police investigative units and multidisciplinary approaches.

Possible principles for initial police responses

We consider that there may be value in identifying principles which focus on general aspects of
initial non-specialist police responses that are of particular importance or concern to victims and
survivors and that might help to inform police responses.

The following could be considered as possible principles to inform initial police responses:

e Avictim or survivor’s initial contact with police is important in determining their satisfaction with
the entire criminal justice response and in influencing their willingness to proceed with a report
and to participate in a prosecution.

e All police who may come into contact with victims or survivors of institutional child sexual abuse
should be trained to:

o have a basic understanding of complex trauma and how it can affect people who report to
police, including those who may have difficulties dealing with institutions or persons in
positions of authority (such as the police)

o treat anyone who approaches to police to report abuse with consideration and respect.

Encouraging reporting

Police cannot respond to allegations of institutional child sexual abuse unless they know about those
allegations. Given that police are the entry point into the criminal justice system, reporting to police
is usually a necessary first step in obtaining any criminal justice response.

Reporting may be important not only in securing a criminal justice response for the particular victim
or survivor but also in preventing further abuse by the perpetrator.

An important part of the criminal justice system’s response to the issue of child sexual abuse needs
to be directed to encouraging victims, their families, survivors and third parties to report the abuse
to police.

Our public roundtable on reporting offences provided us with a number of perspectives on why
victims and survivors may not wish to report to police and on what measures may encourage them
to report. We discuss the need to provide information for victims and survivors and to provide a
range of channels for reporting.

We discuss the additional barriers to reporting which Aboriginal and Torres Strait Islander victims
and survivors may face in reporting institutional child sexual abuse to police. We also discuss some
of the options we have heard about which may encourage more effective police responses to
Aboriginal and Torres Strait Islander victims and survivors and their communities.
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We also discuss the particular needs of prisoners and those with criminal records, who may also face
additional barriers to reporting to police.

The following could be considered as possible approaches to encourage reporting:
e To encourage reporting of allegations of institutional child sexual abuse, police should:

o take steps to communicate to victims (and their families or support people where the victims
are children or are particularly vulnerable) that any charges relating to abuse that they have
suffered will not proceed unless they want them to —that is, victims retain the right to
withdraw at any stage in the process and to decline to proceed further with police and/or any
prosecution

o provide information on the different ways in which victims and survivors can report to police
or can seek advice from police on their options for reporting or not reporting abuse — this
should be in a format that allows institutions and survivor advocacy and support services to
provide it to victims and survivors

o make available a range of channels to encourage reporting, including specialist telephone
numbers and online reporting forms, and provide information about what to expect from each
channel of reporting.

e To encourage reporting of allegations of institutional child sexual abuse among Aboriginal and
Torres Strait Islander victims and survivors, police should take steps to develop good
relationships with Aboriginal and Torres Strait Islander communities. They should also provide
channels for reporting outside of the community (such as telephone numbers and online
reporting forms).

e To encourage prisoners and former prisoners to report allegations of institutional child sexual
abuse, police should provide channels for reporting that can be used from prison and do not
require a former prisoner to report at a police station.

Police investigations

There may be value in identifying principles which focus on general aspects of police investigations
that are of particular importance or concern to victims and survivors and which might help to inform
police responses. Police agencies may consider that they already act, or aim to act, in accordance
with such principles. However, there may be benefit in stating them so that they continue to receive
priority in police responses.

These principles may be particularly important in non-specialist police responses, where officers may
have less understanding of the particular needs of victims and survivors.

The main issues that victims and survivors have raised with us are the importance of continuity in
staffing in the police response and regular communication from police to keep the victim or survivor
informed.

Particularly in cases of historical child sexual abuse, we know that a survivor’s criminal record or
periods of addiction and mental health problems may reflect the impact of abuse. It is important
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that police conducting investigations are non-judgmental towards the survivors and that they focus
on the credibility of the survivor’s allegations.

The following could be considered as possible principles to inform police investigations:

e While recognising the complexity of police rosters, staffing and transfers, police should recognise
the benefit to victims and their families and survivors of continuity in police staffing and should
take reasonable steps to facilitate, to the extent possible, continuity in police staffing on an
investigation of a complaint.

e Police should recognise the importance to victims and their families and survivors of police
maintaining regular communication with them to keep them informed of the status of their
report and any investigation unless they have asked not to be kept informed.

e Particularly in relation to historical allegations of institutional child sexual abuse, police who
assess or provide an investigative response to allegations should be trained to:

o be non-judgmental and recognise that many victims of child sexual abuse will go on to
develop substance abuse and mental health problems, and some may have a criminal record

o focus on the credibility of the complaint or allegation rather than the credibility of the
complainant.

We also discuss the issue of whether police should be able to obtain details of the identity of a
person who has made a mandatory report without that person’s consent. In considering family
violence, the Australian Law Reform Commission and the New South Wales Law Reform Commission
recommended that, in order to assist police investigations, this information should be made
available in certain circumstances if certain requirements are met. We wish to hear whether
interested parties consider that we should support these recommendations in the context of
institutional child sexual abuse.

Investigative interviews for use as evidence in chief

Where the complainant in a child sexual abuse matter is still a child, the prosecution is generally
allowed to use their prerecorded investigative interview, often conducted by police, as some or all of
the complainant’s evidence in chief.

This is likely to assist the complainant by reducing the stress of giving evidence for long periods in
the witness box. It may also improve the quality of the evidence that the complainant gives because
the interview can be conducted quite soon after the abuse is reported to police, which may be many
months before the trial begins.

However, because the prerecorded interview is likely to be used as the complainant’s evidence in
chief, the quality of the interview is crucial. It is likely to constitute most, if not all, of the
prosecution’s direct evidence about the alleged abuse.

We discuss the findings of research we commissioned — An evaluation of how evidence is elicited
from complainants of child sexual abuse (Complainants’ Evidence Research) — on prerecorded
investigative interviews, including what is needed for effective interviewing and the research
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findings. The research suggests that there is room for improvement. We also discuss the skills and
training needed for investigative interviewing and problems encountered with the technical aspects
of recording interviews. We also discuss briefly the use of interpreters and intermediaries in police
interviews. This is discussed further in Chapter 9.

The following could be considered as possible principles to guide police investigative interviewing:

e All police who provide an investigative response (whether specialist or generalist) to child sexual
abuse should receive at least basic training in understanding sexual offending, including the
nature of child sexual abuse and institutional child sexual abuse offending.

e All police who provide an investigative response (whether specialist or generalist) to child sexual
abuse should be trained to interview the complainant in accordance with current research and
learning about how memory works in order to obtain the complainant’s memory of the events.

e The importance of video recorded interviews for children and other vulnerable witnesses should
be recognised, as these interviews usually form all, or most, of the complainant’s and other
relevant witnesses’ evidence in chief in any prosecution.

e Investigative interviewing of children and other vulnerable witnesses should be undertaken by
police with specialist training. The specialist training should focus on:

o a specialist understanding of child sexual abuse, including institutional child sexual abuse, and
the developmental and communication needs of children and other vulnerable witnesses

o skill development in planning and conducting interviews, including use of appropriate
guestioning techniques.

e Specialist police should undergo refresher training on a periodical basis to ensure that their
specialist understanding and skills remain up to date and accord with current research.

e From time to time, experts should review a sample of video recorded interviews with children
and other vulnerable witnesses conducted by specialist police for quality assurance and training
purposes and to reinforce best-practice interviewing techniques.

e State and territory governments should introduce legislation to remove any impediments,
including in relation to privacy concerns, to the use of video recorded interviews so that the
relevant police officer, his or her supervisor and any persons engaged by police in quality
assurance and training can review video recorded interviews for quality assurance and training
purposes. This would not be intended to require legislative authority to allow the use of video
recorded interviews for general training purposes.

e Police should continue to work towards improving the technical quality of video recorded
interviews so that they are as effective as possible, from a technical point of view, in presenting
the complainant’s and other witnesses’ evidence in chief.

e Police should recognise the importance of interpreters, including for some Aboriginal and Torres
Strait Islander victims, survivors and other witnesses.
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e Intermediaries should be available to assist in police investigative interviews of children and
other vulnerable witnesses.

Police charging decisions

The decision to charge is one of fundamental importance to victims and survivors, police and the
accused. In private sessions, many survivors have told us about their experiences of police declining
to lay charges for various reasons.

We discuss the police decision to charge and the possibility of obtaining charge advice from the DPP.
We also discuss the issue of police declining to pursue charges on the basis that there is no
corroboration of the victim or survivor’s story. Also, in some jurisdictions, it appears that costs can
be awarded against police if the accused is found not guilty, even if there is no suggestion of
wrongdoing on the part of police.

The following could be considered as possible principles to guide police charging decisions:

e ltisimportant to complainants that the correct charges be laid as early as possible so that
charges are not significantly downgraded at or close to trial. Police should ensure that care is
taken, and that early prosecution advice is sought where appropriate, in laying charges.

e In making decisions about whether or not to charge, police should not:

o expect or require corroboration where the victim or survivor’s account does not suggest that
there should be any corroboration available

o rely on the absence of corroboration as a determinative factor in deciding not to charge,
where the victim or survivor’s account does not suggest that there should be any
corroboration available, unless the prosecution service advises otherwise.

e If costs can be awarded against police, this power should be removed or costs should be capped.

We welcome submissions that discuss the issues raised in Chapter 3.
In particular:

e we welcome submissions on the possible principles and approaches we discuss, including on
whether it is sufficient to address these issues by setting out general principles or approaches
or whether we should consider making more specific recommendations — and, if we should
consider making more specific recommendations, what they should be

e we welcome submissions on whether we should support the Australian Law Reform
Commission and New South Wales Law Reform Commission recommendations for reforms to
the protections against disclosing the identity of mandatory reporters in the context of
institutional child sexual abuse
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e we seek the views of state and territory governments on the possible principles for
investigative interviews, including:

o whether it is sufficient to address this issue by setting out general principles or whether we
should consider making more specific recommendations — and, if we should consider
making more specific recommendations, what should they be

o any resourcing or implementation difficulties that might arise

e we seek the views of state and territory governments and other interested parties on:
o whether costs are imposed on police for prosecutions that do not result in convictions
o whether there should be limits on cost orders against police and prosecutors

o if limits are set, what those limits should be.

Police responses and institutions

The issues discussed in Chapter 3 arise in relation to police responses to child sexual abuse generally,
including institutional child sexual abuse. On these issues, the police response to institutional child
sexual abuse is likely to be similar to the police response to other child sexual abuse.

However, there are some features of institutional child sexual abuse that may call for a different or
additional police response.

Police communication and advice

In many cases involving allegations of institutional child sexual abuse, a response will be sought or
required from both police and the institution. This is particularly so in cases of ‘current allegations’
of institutional child sexual abuse, where the alleged perpetrator is or has recently been working or
volunteering at the institution.

These allegations are likely to raise particular concerns for police and child protection agencies, the
institution, the parents of children involved in the institution, and the broader community. The
institutional setting may have provided the alleged perpetrator with access to many children.
Therefore, there may be concern about how to identify all affected children and to respond urgently
and appropriately to their needs and the needs of others involved with the institution.

Case Study 2 on the YMCA NSW’s response to the conduct of Mr Jonathan Lord is a particularly
relevant example.

Our public roundtable on multidisciplinary and specialist police responses discussed the issues of
what assistance institutions, victims, families and the broader community require from police and
what assistance police can provide.

We discuss potential limitations that privacy and defamation laws place on what institutions can
disclose when responding to allegations of institutional child sexual abuse. We also examine the
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limitations that legislation protecting the identity of the accused places on what police and
institutions can disclose.

We also discuss current guidance to police for providing assistance. The NSW Police Force has
adopted Standard Operating Procedures for Employment Related Child Abuse Allegations (NSW
SOPS). The NSW SOPS guide the police and institutions on the information and assistance police can
provide to institutions where a current allegation of institutional child sexual abuse is made.

We discuss current police approaches to police communication and assistance to victims, families
and the broader community in a number of jurisdictions. We also discuss current guidance to police
for providing assistance. In New South Wales, the Department of Family and Community Services,
NSW Health and the NSW Police Force have adopted the Joint Investigation Response Team (JIRT)
Local Contact Point Protocol. The primary objective of the protocol is the provision of information
and support to parents and concerned community members where there are allegations of child
sexual abuse involving an institution.

We suggest that it may assist if all police agencies develop procedures or protocols to guide police
and institutions on the information and assistance they can provide to institutions when a (current)
allegation of institutional child sexual abuse is made. The NSW SOPs are an example of a possible
approach.

We also suggest that it may assist if all police agencies, and/or multidisciplinary responses, develop
procedures or protocols to guide police, institutions and the broader community on the information
and assistance they can provide to children and parents, the broader community and the media
when a (current) allegation of institutional child sexual abuse is made. The JIRT Local Contact Point
Protocol is an example of a possible approach.

Blind reporting to police

‘Blind reporting’ refers to the practice of reporting to police information about an allegation of child
sexual abuse without giving the alleged victim’s name or other identifying details. The information
reported typically would include the identity of the alleged offender and the circumstances of the
alleged offence, to the extent they were known.

Blind reporting arises in relation to institutional child sexual abuse in particular because institutions
may receive many allegations of abuse that include the victim or survivor’s details. Institutions may
face issues of whether to provide a victim’s details to police even if the victim does want their details
to be provided, and the police may have to determine how to respond to any blind reports.

The issues of reporting and blind reporting raise a number of potentially competing objectives and
different perspectives, including:

e the desire to encourage victims and survivors of child sexual abuse to disclose their abuse so that
they can receive any necessary support, including therapeutic and other support services and
potentially compensation

e the desire to recognise and respect the wishes of victims and survivors so that it is their decision
whether and to whom they disclose their abuse
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e the desire to maximise reporting to police of child sexual abuse so that criminal investigations can
be conducted and offenders can be prosecuted

e the desire to maximise the provision of information to police and other regulatory authorities
about child sexual abuse so that any available regulatory measures can be taken to keep children
safe.

Blind reporting has been a particularly controversial issue in New South Wales because of the
offence under section 316(1) of the Crimes Act 1900 (NSW) of concealing a serious indictable
offence. The issue of blind reporting was also considered by the New South Wales Police Integrity
Commission in 2015 in Operation Protea.

Our public roundtable on reporting offences discussed the issue of blind reporting. Drawing on this
discussion, we outline current police approaches to blind reporting in New South Wales and Victoria,
as well as the approaches to reporting and blind reporting taken by a number of survivor advocacy
and support groups and two institutions.

Participants at the public roundtable identified the potential conflict of interest if institutions in
which abuse is alleged to have occurred advise survivors about their reporting options or tell police
whether or not a survivor wishes to report to police.

The issue of blind reporting is very closely linked to the issue of reporting offences, which we discuss
in section 6.3.

In circumstances where there remains no obligation to report, we suggest that there might be
benefit in institutions developing and following guidelines for reporting to police. We outline a
possible approach for institutions that are willing to blind report in accordance with survivors’
wishes. We also suggest that there might be benefit in survivor advocacy and support groups
developing and following guidelines for reporting to police.

We welcome submissions that discuss the issues raised in Chapter 4.

In particular, we seek the views of state and territory governments, institutions and other
interested parties on:

e whether privacy and defamation laws create difficulties for institutions in communicating
within the institution, or with children and parents, the broader community or the media; and
possible solutions, including communication by police or child protection agencies or legislative
or policy reform

e issues of police communication and advice, including to institutions, children and parents, the
broader community and the media

e the adequacy and appropriateness of the NSW SOPS and the NSW JIRT Local Contact Point
Protocol as procedures or protocols to guide police communication and advice

e theissue of blind reporting and its interaction with reporting offences discussed in section 6.3.
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Child sexual abuse offences

In Chapter 5, we briefly outline some developments in child sexual abuse offences generally. We
then consider four issues in child sexual abuse offences which appear to us to be particularly
important in relation to institutional child sexual abuse:

e the offence of persistent child sexual abuse
e the offence of grooming
e position of authority offences

e limitation periods on criminal prosecutions.

Persistent child sexual abuse offences

One of the difficulties in successfully prosecuting child sexual abuse offences arises from the need to
provide details — called ‘particulars’ — of the alleged abuse with which the alleged perpetrator will be
charged.

The accused is entitled to a fair trial, which includes knowing the case against him or her. However, it
is often difficult for victims or survivors to give adequate or accurate details of the offending against
them because:

e young children may not have a good understanding of dates, times and locations or an ability to
describe how different events relate to each other across time

e delay in reporting may cause memories to fade or events to be (wrongly) attributed to a
particular time or location when they in fact occurred earlier or later, or at another location

e the abuse may have occurred repeatedly and in similar circumstances, so the victim or survivor is
unable to describe specific or distinct occasions of abuse.

States and territories have tried to address at least some of these concerns by introducing persistent
child sexual abuse offences. Generally, these offences require proof of a minimum number (either
two or three) of unlawful sexual acts over a minimum number of days.

However, it is not clear that these offences have adequately addressed these concerns. In particular,
there may still be significant problems in what are arguably some of the worst cases, where a child
has been repeatedly and extensively abused over a period of time and they cannot identify
individual occasions of abuse.

We trace the development of persistent child sexual abuse offences in the states and territories and
how they have been amended over time.

In most jurisdictions, the offence continues to require proof of the occurrence of at least a minimum
number of unlawful sexual acts. However, Queensland has adopted an offence which focuses on the
maintenance of an unlawful sexual relationship rather than particular unlawful sexual acts. In order
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to convict, the jury must be satisfied that there was more than one unlawful sexual act over a period
of time. However, the jurors do not have to agree on the same unlawful sexual acts.

The Queensland form of the offence appears to overcome the main difficulty in the offence as it
applies in other states and territories.

An additional modification in South Australia and Tasmania allows the offence in those jurisdictions
to apply to unlawful sexual acts that were committed before the offence was introduced. This means
that the offence can be used in historical cases.

We also discuss the course of conduct charge introduced in Victoria in 2015. This enables a particular
offence to be charged on the basis that it was part of a course of conduct. It may assist where the
complainant is unable to distinguish particular occasions of offending from each other.

Commissioners agree with the concern identified in a recent South Australian Court of Criminal
Appeal decision that it is a ‘perverse paradox that the more extensive the sexual exploitation of a
child, the more difficult it can be proving the offence’.

Commissioners are satisfied that there needs to be an offence in each jurisdiction that will enable
repeated but largely indistinguishable occasions of child sexual abuse to be charged effectively.

The question then is what form of offence would be most effective.

The Queensland offence appears to be the most effective of the current forms of persistent child
sexual abuse. However, it still requires at least two distinct occasions of abuse to be identified. Also,
it may not overcome the difficulties that arise where a complainant cannot identify or distinguish
any particular occasion of repeated abuse. The Victorian course of conduct charge may assist in
these circumstances.

There may also be significant benefits in enabling persistent child sexual abuse offences to operate
retrospectively so that they can apply to conduct that occurred before the commencement of the
offence.

Grooming offences

‘Grooming’ refers to a preparatory stage of child sexual abuse, where an adult gains the trust of a
child (and, perhaps, other people of influence in the child’s life) in order to take sexual advantage of
the child.

Many survivors have told us of their experiences of being groomed for sexual abuse. In many cases,
this occurred in a period well before grooming was recognised as a criminal offence.

In a number of our public hearings, we have heard evidence of grooming behaviours by alleged
perpetrators and convicted offenders. We have also heard evidence of parents being groomed in
order to facilitate the perpetrators’ access to their children without raising the parents’ suspicions.

All Australian jurisdictions have offences in relation to grooming.

The current grooming offences broadly take three different forms as follows:
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e Online and electronic grooming offences: These offences focus on conduct involving online or
other electronic communication.

e A specific conduct grooming offence: This offence, in New South Wales only, focuses on specific
conduct such as sharing indecent images or supplying the victim with drugs or alcohol.

e Broad grooming offences: These offences criminalise any conduct that aims to groom a child for
later sexual activity.

The broadest grooming offences are in Victoria and Queensland.

In 2014, Victoria introduced a specific grooming offence based on the recommendations of the
Victorian Parliament Family and Community Development Committee report Betrayal of trust:
Inquiry into the handling of child abuse by religious and other non-government organisations
(Betrayal of Trust report). The offence covers any words or conduct, and it covers both the grooming
of the child and the grooming of a person who has care of supervision of, or authority over, the
child.

The Queensland offence was introduced in 2013, and it is similarly broad in terms of covering any
conduct. However, it only covers conduct in relation to the child.

South Australia and Tasmania also have broad grooming offences, although they cover
communication rather than any conduct.

The issue in relation to grooming offences is whether there is benefit in having broader grooming
offences, even though they are likely to be very difficult to prove in circumstances beyond the
narrower online or specific grooming offences.

What makes apparently innocent behaviour become grooming behaviour is the intention of the
person engaging in the behaviour. The difficulty for the criminal law is identifying the person’s
unlawful intention in the context of apparently innocent behaviour.

Online communication with sexualised content, or the provision of sexually explicit material, tends
to be easier to charge and prosecute as grooming because there is a record of the online
communication or explicit material and there is unlikely to be an innocent explanation for it.

Other behaviour is more difficult to prosecute, at least in the absence of a substantive child sexual
abuse offence being committed following grooming. It is much more difficult to distinguish between
innocent and unlawful behaviour where the behaviour is not explicitly sexualised.

There might be at least educative benefits in the broader grooming offence, even if it is more often
prosecuted in the narrower circumstances of online and other electronic grooming, including police
stings.

Particularly in relation to institutional child sexual abuse, we are interested to hear whether
institutions or other interested parties see:

e any benefit in a broader grooming offence — for example, assisting institutions to educate staff
and volunteers about the signs and dangers of grooming and encouraging compliance with the
code of conduct
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e any risk in a broader grooming offence — for example, discouraging (non-offending) staff and
volunteers from engaging in healthy and appropriate behaviour with children in their care.

Position of authority offences

Institutional child sexual abuse often involves perpetrators who are in a position of authority in
relation to their victim or victims. For example, foster parents who abuse their foster children,
teachers who abuse their students and priests who abuse children in their congregations are in
positions of authority in relation to their victims.

Many current child sexual abuse offences recognise the particular seriousness of abuse by a person
in a position of authority in two ways:

e by including position of authority as an ‘aggravating’ factor that is recognised as making the
commission of an offence worse and that attracts a higher maximum penalty

e by creating offences in relation to older children who are above the age of consent such that,
even if they ‘consent’, sexual contact with a child by a person in authority will be an offence.

However, Queensland and Tasmania have not introduced specific offences in relation to older
children who are above the age of consent. Rather, they have essentially provided that, where
‘consent’ is obtained by the exercise of authority, consent will be vitiated.

We would like to hear from interested parties about any gaps in the regimes that recognise
relationships of authority as aggravating factors in child sexual abuse offences.

We would also like to hear from interested parties as to whether it would be preferable for all
jurisdictions to adopt person in authority offences applying to children up to the age of 18 years.
That is, unlike the Queensland and Tasmanian approach of allowing the relationship of authority to
be a factor that can vitiate consent, consent should be irrelevant in relationships involving a
relationship of authority.

Limitation periods on criminal prosecutions

Historically, some child sexual abuse offences have been subject to a limitation period. The
limitation period imposes a maximum period from the date of the alleged offence during which a
prosecution may be brought. If that time limit has expired, the offence essentially lapses and it is too
late to prosecute.

A number of jurisdictions have repealed limitation periods and have revoked any immunity for a
perpetrator that might already have arisen under a limitation period before it was repealed.

It seems to us fairly clear that, generally, any remaining limitation periods for charging child sexual
abuse offences should be removed and that the removal should have retrospective effect. However,
this removal should not revive any sexual offences that are no longer in keeping with community
standards — for example, offences that targeted homosexuality, which has been decriminalised.

We welcome submissions that discuss the issues raised in Chapter 5.
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In particular, we welcome submissions on:
e persistent child sexual abuse offences, including:

o how best to enable repeated but largely indistinguishable occasions of child sexual abuse to
be charged effectively

o whether the approaches reflected in the current Queensland offence and the current
Victorian course of conduct charge can be improved upon

o whether the requirement for particulars can be further restricted without causing
unfairness to the accused

o whether retrospective operation of the offences — as currently allowed in South Australia
and Tasmania — is appropriate

e broader grooming offences, including:

o whether the approaches reflected in the current Victorian and Queensland offences can be
improved upon

o whether grooming of persons other than the child should be included in the offence
e persons in position of authority offences, including:

o whether there are currently any gaps in the recognition of relationships of authority as
aggravating factors in child sexual abuse offences

o whether all jurisdictions should adopt person in authority offences applying to children up
to the age of 18 years, rather than allowing the relationship of authority to be a factor that
can vitiate consent for 16- and 17-year-olds

e limitation periods that apply to criminal prosecutions, including whether:
o any limitation periods or associated immunities remain in operation in any jurisdictions

o there are any prosecutions that cannot proceed because of limitation periods or associated
immunities

o removing limitation periods and associated immunities would risk reviving any sexual
offences that are no longer in keeping with community standards.

Third-party offences

Institutional child sexual abuse particularly (although not exclusively) raises the issue of whether
third parties — that is, persons other than the perpetrator of the abuse — should have some criminal
liability for their action or inaction in respect of the abuse.
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Third-party offences raise the difficult issue of whether what could fairly easily be identified as a
moral duty — to report child sexual abuse to police and to protect a child from sexual abuse — should
become a legal obligation, breach of which would be punishable under the criminal law.

The criminal law generally imposes negative duties which require a person to refrain from doing an
act. However, there may be good reasons for the criminal law to impose positive obligations on third
parties to act in relation to child sexual abuse, including because of how difficult it can be for victims
to disclose and because of the importance of detection and prevention of further abuse.

We discuss a number of examples from our case studies which reveal circumstances where abuse
was not reported or where steps were not taken to protect children.

Failure to report

We briefly outline the regulatory context, including mandatory reporting and reportable conduct
obligations, before turning to criminal law offences in relation to reporting.

The common law offence of misprision of felony has been abolished in all Australian jurisdictions.
However, in 1990, New South Wales replaced misprision of felony with the offence of ‘concealing
serious indictable offence’ in section 316(1) of the Crimes Act 1900 (NSW).

The New South Wales offence in section 316(1) requires a person who knows or believes that:
e aserious indictable offence has been committed

e he or she has information which might be of material assistance in securing the apprehension or
prosecution or conviction of the offender for it,

to bring the information to the attention of the police or other appropriate authority. It is an offence
to fail to do this without reasonable excuse.

The New South Wales offence has been subject to criticism. The New South Wales Law Reform
Commission unanimously recommended that section 316(1) be repealed, with a minority
recommending that it be repealed and replaced with a new provision. The New South Wales Police
Integrity Commission also concluded that there was an urgent need for section 316(1) to be
reconsidered, including whether it should be repealed or substantially amended.

Victoria introduced a new offence in 2014 under section 327(2) of the Crimes Act 1958 (Vic). Under
section 327(2), an adult who has information that leads them to form a reasonable belief that a
‘sexual offence’ has been committed in Victoria against a child by another adult must disclose that
information to a police officer as soon as it is practicable to do so, unless they have a reasonable
excuse for not doing so.

There are a number of exceptions to the obligation to report.

In particular, a person does not commit the offence if their information came directly or indirectly
from the victim, the victim was of or over the age of 16 years at the time of providing the
information and the victim requested that the information not be disclosed. This exception would
prevent an obligation to disclose arising in circumstances where an adult victim, or a child victim
who is 16 years or older, discloses abuse to an institution and asks that it not be disclosed.
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There is also an exception where the person comes into possession of the information when they
are a child. This exception would prevent an obligation to disclose arising for child victims
themselves or for other children who witnessed or otherwise gained knowledge about abuse.

The Victorian offence in section 327 was discussed at our public roundtable on reporting offences,
and we discuss its development and some of the issues that arose in relation to it.

We raise for discussion whether there should be a criminal offence in relation to a failure to report
and what the scope of any offence should be.

We suggest that there are three broad approaches to the scope of a reporting offence:

e a broad offence applying to all serious crimes and requiring all people with the relevant
knowledge or belief to report to police — such as the New South Wales offence in section 316(1)

e an offence targeting child sexual abuse offences and requiring all people with the relevant
knowledge or belief to report to police — such as the Victorian offence in section 327(2)

e an offence targeting institutional child sexual abuse offences and requiring those within
institutions with the relevant knowledge or belief to report to police.

A significant benefit of an offence that targets institutions is that it would allow a lower standard of
knowledge or belief than would be reasonable for offences that apply to the community at large.
The reporting obligation could apply where there is a ‘reasonable suspicion’, which is clearly a lower
standard than knowledge, belief or a reasonable belief. This means that the obligation to report
would apply in a broader range of circumstances and where the reporter has less knowledge or
certainty of the abuse.

We also raise the issue of whether there should be protection for whistleblowers who disclose child
sexual abuse, particularly institutional child sexual abuse, and whether a criminal offence designed
to provide this protection may encourage reporting.

Failure to protect

In 2015, Victoria introduced a new criminal offence under section 49C of the Crimes Act 1958 (Vic) of
failing to protect a child from a risk of sexual abuse. It targets individuals in positions of authority
working in institutions and was introduced in response to a recommendation in the Betrayal of Trust
report.

Under the Victorian offence in section 49C, persons in authority in an organisation are required to
protect children from a substantial risk of a sexual offence being committed by an adult associated
with that organisation, if they know of the risk. They must not negligently fail to reduce or remove a
risk which they have the power or responsibility to reduce or remove.

Many of our case studies reveal circumstances where steps were not taken to protect children in
institutions. These include examples where persons were allowed to continue to work with a
particular child after concerns were raised, and they continued to abuse the particular child. They
also include examples where persons who had allegations made against them were allowed to
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continue to work with many other children and they went on to abuse other children. In some cases,
perpetrators were moved between schools or other sites operated by the same institution.

Where there are reporting offences — either the current offences in New South Wales and Victoria or
any new offences, including any we recommend — senior staff in institutions may be obliged to
report to police. However, these offences will only apply where the required level of knowledge or
belief exists. There must also be knowledge or belief that an offence has been committed.

Unlike a duty to report, a duty to protect is primarily designed to prevent child sexual abuse rather
than to bring abuse that has occurred to the attention of the police. A failure to protect offence
could apply to action taken or not taken before it is known that an offence has been committed.

Also, while reporting to police might be one of the steps that could be taken to protect a child, it
might not be sufficient to reduce or remove the risk. In some circumstances, it might be criminally
negligent not to take other available steps, particularly if the risk is immediate and other steps are
available that will allow an intervention to occur more quickly.

The Victorian offence is targeted quite narrowly. In particular, it:

e applies only to those within institutions who have the required knowledge and the ability to take
action

e requires knowledge of a ‘substantial risk’ from an adult associated institution — theoretically, any
adult associated with the institution could be thought to pose some level of risk to children in the
institution

e punishes failures to act that are criminally negligent — it must involve a great falling short of the
standard of care that a reasonable person would exercise in the same circumstances.

We welcome submissions on an offence for failure to protect. In particular, we welcome submissions
from institutions on whether the Victorian offence is appropriately targeted or whether it might
have any unintended adverse consequences for institutions’ ability to provide children’s services.

Offences by institutions

In the research report Sentencing for child sexual abuse in institutional contexts (Sentencing
Research), the researchers suggest that organisations — and not merely the individuals in them —
should be held criminally responsible for the creation, management and response to risk when it has
materialised in harm to a child. The researchers provide a detailed discussion of institutional
offences, including why organisational responsibility for child sexual abuse might be appropriate and
how organisational offences might be framed.

We outline the possible institutional offences as follows:
e being negligently responsible for the commission of child sexual abuse
e negligently failing to remove a risk of child sexual assault

e reactive organisational fault
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e institutional child sexual abuse.

There may be good reasons of principle why offences targeting institutions should be introduced.
Institutions themselves may be ‘criminogenic’, in that they are likely to cause or produce criminal
behaviour, or they may contribute to offending indirectly. The criminal law may also be more
appropriate than civil law for punishing and deterring wrongdoing because conviction carries with it
serious consequences and social stigma.

However, there is also an issue as to whether the criminal law is the best way to address these issues
or whether civil law and regulation might be more effective.

One of the particular difficulties in relation to institutional child sexual abuse is that the abuse may
not come to the attention of authorities for years, by which time any circumstances that allowed the
abuse to occur —and any senior management — may have long changed. There may also be an issue
as to whose actions or inactions should be included in considering institutional responsibility or
culture, and in some cases what might be considered the ‘corporate culture’ may be divided.

Independently of considering broad institutional offences, an institutional failure to protect offence
might be of value in supplementing an individual failure to protect offence such as the Victorian
offence in section 49C. It is possible that some failures to protect that the community would
consider deserving of criminal sanction might escape punishment under an offence targeted at
individuals because of more diffuse management and control structures within some institutions.

In considering institutional offences, it is relevant to consider whether civil liability of the kind we
recommended in our Redress and civil litigation report, if implemented, would be sufficient to
encourage the desired behaviour from institutions and to discourage the undesired behaviour, or
whether criminal liability might also be required.

We welcome submissions that discuss the issues raised in Chapter 6.
In particular:

e we welcome submissions on whether there should be a criminal offence in relation to failure
to report and, if so, whether it should apply to:

o all serious criminal offences
o child sexual abuse
o institutional child sexual abuse
e we welcome submissions on the details of a more targeted reporting offence, including:
o the age from which a victim’s wish that the offence not be reported should be respected
o the standard of knowledge, belief or suspicion that should apply

o any necessary exceptions or defences to prevent the offence having undesirable or
unintended consequences, such as discouraging victims and survivors from seeking support
and services or applying to victims in circumstances of family violence
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e we welcome submissions as to whether a criminal offence designed to protect whistleblowers
who disclose institutional child sexual abuse from detrimental action would encourage
reporting

e we welcome submissions on an offence for failure to protect

e we seek submissions from institutions on whether the Victorian offence of failure to protect is
appropriately targeted or whether it might have any unintended adverse consequences for
institutions’ ability to provide children’s services

e we welcome submissions on possible institutional offences, including:
o whether institutional offences are necessary in addition to offences for failure to protect

o if so, what conduct or omissions, and whose conduct or omissions, should constitute the
offence(s)

o whether civil liability of the kind we recommended in the Redress and civil litigation report,
if implemented, would be sufficient.

Issues in prosecution responses

Many survivors have told us in private sessions of their experiences in interacting with prosecutors.
We have also heard evidence in a number of our public hearings about decisions made by
prosecutors and their interactions with complainants and witnesses. A number of submissions to
Issues Paper 8 also told us of personal and professional experiences of prosecution responses.

We have heard accounts of both positive and negative experiences from these sources.

We have also heard evidence from many DPPs, a number of Crown prosecutors and a witness
assistance officer about prosecution responses and some of the challenges prosecutors face in
prosecuting institutional child sexual abuse cases.

There have been many changes in how prosecution services respond to victims and survivors of
institutional child sexual abuse. Many of these changes have been designed to improve prosecution
responses for victims and survivors. Also, changes in criminal offences and criminal procedure and
evidence legislation have enabled prosecutors to respond more effectively to victims and survivors.

We outline the current provisions in prosecution guidelines relating to victims —in particular:
e providing victims with information

e consulting victims

e preparing victims for court

e giving reasons for prosecutors’ decisions.
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We also outline the Witness Assistance Services that states and territories currently provide to assist
witnesses, particularly victims, in the prosecution process.

Possible principles for prosecution responses

We discuss a number of general aspects of prosecution responses which we consider are of
particular importance to victims and survivors.

There may be value in identifying principles which focus on general aspects of the prosecution
response that are of particular importance or concern to victims and survivors. Prosecution agencies
may consider that they already act, or aim to act, in accordance with such principles. However, there
may be benefit in stating them so that they continue to receive priority in prosecution responses.

The following could be considered as possible principles to inform prosecution responses:

e All prosecution staff who may come into contact with victims of institutional child sexual abuse
should be trained to have a basic understanding of the nature and impact of child sexual abuse —
and institutional child sexual abuse in particular —and how it can affect people who are involved
in a prosecution process, including those who may have difficulties dealing with institutions or
persons in positions of authority.

e While recognising the complexity of prosecution staffing and court timetables, prosecution
agencies should recognise the benefit to victims (and their families) and survivors of continuity in
prosecution team staffing and should take reasonable steps to facilitate, to the extent possible,
continuity in staffing of the prosecution team involved in a prosecution.

e Prosecution agencies should continue to recognise the importance to victims (and their families)
and survivors of the prosecution agency maintaining regular communication with them to keep
them informed of the status of the prosecution, unless they have asked not to be kept informed.

e Witness Assistance Services are particularly important in keeping victims (and their families) and
survivors informed and ensuring that they are put in contact with relevant support services.
Witness Assistance Services should be funded and staffed to ensure that they can perform this
task, including with staff trained to provide a culturally appropriate service for Aboriginal and
Torres Strait Islander victims and survivors. Specialist services for children should also be
considered.

e Particularly in relation to historical allegations of institutional child sexual abuse, prosecution
staff who are involved in giving early charge advice or in prosecuting child sexual abuse matters
should be trained to:

o be non-judgmental and recognise that many victims of child sexual abuse will go on to
develop substance abuse and mental health problems, and some may have a criminal record

o focus on the credibility of the complaint or allegation rather than the credibility of the
complainant.
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Charging and plea decisions

The most significant decisions that prosecutors make for victims and survivors — and for the accused
— are decisions:

e whether or not to commence a prosecution
e to discontinue a prosecution

e to reduce the charges against an accused

e to accept a plea of guilty to a lesser charge.

We discuss the requirements in prosecution guidelines in relation to key prosecution decisions,
including:

e the test that governs the decision to prosecute
e the decision to discontinue a prosecution

e principles that apply to negotiating charges

e requirements to consult victims.

The following could be considered as possible principles to guide prosecution charging and plea
decisions:

e Prosecutors should recognise the importance to complainants of the correct charges being laid as
early as possible so that charges are not significantly downgraded or withdrawn at or close to
trial. Prosecutors should provide early advice to police on appropriate charges to lay when such
advice is sought.

e Whether or not such advice has been sought, prosecutors should confirm the appropriateness of
the charges as early as possible once they are allocated the prosecution to ensure that the
correct charges have been laid and to minimise the risk that charges will have to be downgraded
or withdrawn closer to the trial date.

e While recognising the benefit of securing guilty pleas, prosecution agencies should also recognise
that it is important to complainants — and to the criminal justice system — that the charges for
which a guilty plea is accepted reasonably reflect the true criminality of the abuse they suffered.

e Prosecutors must endeavour to ensure that they allow adequate time to consult the complainant
and the police in relation to any proposal to downgrade or withdraw charges or to accept a
negotiated plea and that the complainant is given the opportunity to obtain assistance from
relevant witness assistance officers or other advocacy and support services before they give their
opinion on the proposal.
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DPP complaints and oversight mechanisms

We had not particularly anticipated finding significant problems in decision-making processes within
the offices of DPPs in any of our case studies. However, two case studies revealed such problems.
We discuss these case studies in detail.

DPPs make decisions that have significant impacts on complainants, including decisions to
discontinue prosecutions and to withdraw charges or substitute less serious charges in return for a
guilty plea. DPP guidelines generally require consultation with victims and the police officer in
charge of the investigation.

However, requirements in DPP guidelines may be of limited value if decisions are made without
complying with the DPP guidelines in circumstances where there is no mechanism for a victim to
complain or seek a review and there is no general oversight of ODPP decision-making.

In preparation for our public roundtable on DPP complaints and oversight mechanisms, the Hon.
Justice Peter McClellan AM prerecorded discussions with participants who have expertise in the
extensive complaints and oversight mechanisms that apply in England and Wales. Discussions were
recorded with the DPP for England and Wales, senior staff of the Appeals and Review Unit in the
Crown Prosecution Service which operates the Victims’ Right to Review scheme, and the Chief
Inspector of Her Majesty’s Crown Prosecution Service Inspectorate.

We outline the various complaints and oversight mechanisms applying in England and Wales,
particularly the Victims’ Right to Review scheme and judicial review, and the Crown Prosecution
Service Inspectorate.

We also outline the current position for Australian DPPs, including their independence and the
current accountability measures that apply to them.

The work we have done to date suggests to us that, at a minimum, complaints or oversight
mechanisms should be established to enable:

e individual complainants to challenge or seek review of decisions, particularly where the
prosecutor decides not to prosecute or to withdraw the prosecution in relation to that
complainant

e ongoing oversight of compliance with prosecution guidelines and policies.

At this stage, taking account of the discussion at the roundtable, it seems that all Australian DPPs
should be able to implement the following minimum requirements if they do not already have them
in place:

e adopt comprehensive written policies for decision-making and consultation with victims and
police

e publish all policies online and ensure that they are publicly available
e provide a right for complainants to seek written reasons for key decisions.

It seems likely to be important also to provide an opportunity to discuss the reasons in person,
before written reasons are provided, and it may also be important that this is done at a time and in a
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manner that ensures that the victim is provided with appropriate support, whether through Witness
Assistance Services or otherwise. The provision of reasons, whether in a discussion or in writing,
would need to be done in a manner that did not risk contaminating evidence if a prosecution were
to proceed.

It also appears that providing a formalised internal complaints mechanism, allowing victims to seek
an internal merits review of key decisions — particularly decisions that would result in a prosecution
not being brought or being discontinued in relation to charges for alleged offending against that
victim — should be available.

A formalised complaints mechanism should not in any way reduce the priority given to consulting
victims in the course of preparing a prosecution, including obtaining their view in advance of making
any recommendations on key decisions. If victims are consulted and understand the reasons for
particular decisions as they are made, it may be that they would be less likely to make use of any
complaints mechanism.

We raised for discussion at the public roundtable the option of allowing external judicial review of
key decisions, particularly those to do with not commencing or discontinuing a prosecution. It seems
reasonably clear that judicial review is not favoured, either by the High Court or by DPPs.

However, there would seem to be a gap capable of causing real injustice if a prosecutor makes a
decision not to prosecute or to discontinue a prosecution without complying with the relevant
prosecution guidelines and policies, and the affected victim is left with no opportunity to seek
judicial review.

If DPPs introduced an internal complaints mechanism which was robust and effective, it may be that
there would be no need for judicial review. However, it is not clear whether provision for judicial
review might help to ensure that internal complaints mechanisms are robust and effective and are
sufficient to protect the interests of victims —and the community — in having key prosecution
decisions made in compliance with prosecution guidelines and policies.

We also raised for discussion at the roundtable the option of an internal or external audit of
compliance with DPP policies for decision-making and consultation with victims and police and also
with any victims’ rights legislation. Given the expressed support for and current implementation of
internal audit processes, these may be a worthwhile way to proceed.

Publication of audit results, and of the use and outcomes of a complaints mechanism, would help to
promote transparency and accountability of DPPs and their offices. Publication can help to drive
improvements, with subsequent audits targeting areas identified as needing improvement in earlier
audits, enabling the reporting of changes in compliance over time.

We welcome submissions that discuss the issues raised in Chapter 7.
In particular:
e we welcome submissions on:

o the possible principles for prosecution responses and charging and plea decisions, including
in relation to whether it is sufficient to address these issues by setting out general principles
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or whether we should consider making more specific recommendations — and, if we should
consider making more specific recommendations, what should they be

o whether there is sufficient liaison between prosecutors and police in relation to charging
decisions

e we seek submissions from the Australian Government and state and territory governments and
other interested parties on possible DPP complaints and oversight mechanisms, including in
relation to which — if any — mechanisms are favoured and any resourcing issues.

Delays in prosecutions

In private sessions, many survivors have told us about their experiences in participating in trials.
Also, in a number of our public hearings, we have heard evidence about the experiences of victims
and their families and survivors in court processes. A number of submissions in response to Issues
Paper 8 also told us of personal and professional experiences of prosecution responses during the
trial stage of the prosecution.

Regardless of whether the overall experience was positive or negative, many of those from whom
we have heard have raised concerns about delays. Even where there the prosecution ultimately
results in a successful outcome for the complainant in that the accused is convicted, a number of
complainants have told us of the stress and distress they and those close to them suffered,
sometimes for years, while the prosecution took its course.

Every state and territory has a different court structure and different procedural rules for dealing
with criminal proceedings. It is probably unrealistic to think that we could recommend particular
structures or processes that would be effective in eight states and territories, each with their own
different system. However, there seem to be common themes and elements that might contribute
to reducing delay and creating more efficient court processes and case management.

We discuss the extent and impact of delay, and we give examples of approaches that some
jurisdictions are currently taking to addressing delay.

There is rarely just one issue that causes delay in the criminal justice system. Rather, many factors
interact with each other. A number of aspects of the system may need to change in order to bring
about a reduction in delay.

We discuss the following possible options to address delay:

e specialist courts and prosecution units and the specialist measures that have been introduced to
address sexual offences in some Australian jurisdictions

e early allocation of prosecutors, which might:
o enable the prosecutors to make sure the charges are correct early in the proceedings

o allow early identification and narrowing of the issues
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o facilitate disclosure to the defence and any negotiations which may encourage early guilty
pleas

e encouraging appropriate early guilty pleas

e abolishing committal hearings in jurisdictions that have not already abolished them
e case management mechanisms to ensure early identification of the issues

e reviewing trial listing practices.

These issues and possible reforms are not new. However, a lack of resources for the key participants,
particularly courts and prosecution agencies, may make it difficult to implement reforms.

Some states and territories do not have particular problems with delay, or at least not to the same
extent as the larger jurisdictions, in relation to child sexual abuse trials. The differences between
jurisdictions that are experiencing unacceptable delays may also mean that solutions in one
jurisdiction may not work in other jurisdictions. Given these jurisdictional differences and the
complexities involved, it may not be feasible for us to make detailed recommendations about how
eight very different prosecution and court systems should operate.

However, it may be that some principles can be identified, such as:
e the importance of reducing delay
e the importance of allocating prosecutors as early as possible

e the importance of the Crown — including subsequently allocated Crown prosecutors — being
bound by early prosecution decisions

e the importance of securing appropriate early guilty pleas

the importance of determining preliminary issues before trial.

We welcome submissions that discuss the issues raised in Chapter 8.

In particular, we welcome submissions on:

e the possible options for addressing delays in prosecutions discussed in Chapter 8
e any other possible options to address delay

e whether it is sufficient to address these issues by setting out general principles or whether we
should consider making more specific recommendations — and, if we should consider making
more specific recommendations, what should they be.

Evidence of victims and survivors

Many survivors have told us how daunting they found the criminal justice system. Those survivors
whose allegations proceeded to a prosecution told us that the process of giving evidence was
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particularly difficult. Many survivors told us that they felt that they were the ones on trial. Some
survivors told us that the cross-examination process was as bad as the child sexual abuse they
suffered. Many survivors told us that they found the process re-traumatising and offensive.

In private sessions and in public hearings, we have also heard from the families of young victims and
victims with disability about the particular difficulties these victims face in giving evidence. Police
and prosecutors have given us examples of complainants, especially children, breaking down during
cross-examination, in some cases with the result that the prosecution has failed.

The accused’s ability to question witnesses — including the complainant —is a key part of the
accused’s right to a fair trial. However, our consultations and research have indicated that, at least in
some cases, the way in which complainants are questioned by police, prosecutors and defence
counsel has itself compromised their evidence.

The complainant’s ability to give clear and credible evidence is critically important to any criminal
investigation and prosecution.

We discuss the examples we examined in the second week of Case Study 38 that illustrate the
difficulties facing children and people with disability and their families, and adult survivors, in
participating in the criminal justice system.

Complainants in sexual assault cases, children and people with disability have all been recognised for
some time as vulnerable witnesses. Various aids have been implemented through legislation to
assist them in giving their evidence at trial. Special measures include:

e the use of a prerecorded investigative interview, often conducted by police, as some or all of the
complainant’s evidence in chief

e prerecording all of the complainant’s evidence, including cross-examination and re-examination,
so that the evidence is taken in the absence of the jury and the complainant need not participate
in the trial itself. This measure can also reduce uncertainty in timing and delay

e closed circuit television (CCTV) may be used so that the complainant is able to give evidence from
a room away from the courtroom

e the complainant may be allowed to have a support person with them when giving evidence,
whether in the courtroom or remotely by CCTV

e if the complainant is giving evidence in court, screens, partitions or one-way glass may be used so
that the complainant cannot see the accused while giving evidence

e the public gallery of a courtroom may be cleared during the complainant’s evidence

e in some cases, particularly while young children are giving evidence, the judge and counsel may
remove their wigs and gowns.

There have also been a number of reforms to procedural rules and rules of evidence. These include
provisions:

e restricting the scope of questions that can be asked in cross-examination
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e requiring the court to disallow improper questions in cross-examination

e allowing third parties to give evidence of the disclosure of abuse as evidence that the abuse
occurred

e allowing expert evidence to be given about child development and child behaviour, including
about the impact of sexual abuse on children.

We discuss the eligibility for special measures in each jurisdiction and what the Complainants’
Evidence Research tells us about the use of special measures.

We discuss other courtroom issues, including how judges test the competence of young children to
give sworn evidence. We also discuss at some length the findings of the Complainants’ Evidence
Research in relation to courtroom questioning, particularly cross-examination.

In the second week of Case Study 38, we heard evidence from a number of experts familiar with the
operation of the Registered Intermediary Scheme, which has been in operation across England and
Wales since 2008.

Intermediaries can be used to assist vulnerable witnesses at both the investigative stage by police
and in preparation for a trial. Ideally, the intermediary will also participate in a ‘ground rules’ hearing
before the witness’s evidence is taken. In the hearing, the intermediary can report to the court on
the witness’s requirements and the judge can give guidance to counsel as to which
recommendations of the intermediary are to be adopted.

We discuss the following possible reforms:
e the prerecording of all of a witness’s evidence

e the introduction of intermediaries, including recent reforms in New South Wales and South
Australia

e the introduction of ground rules hearings

e improving special measures through addressing any gaps in eligibility, considering their extension
to adult complainants who do not have disability, and addressing technical problems

e improving courtroom issues — in addition to the use of intermediaries and ground rules hearings —
through training and professional development and reconsidering the form of competency
testing

e improving the availability and use of appropriate interpreters, including for Aboriginal and Torres
Strait Islander victim sand survivors.

We recognise that a number of these possible reforms may have resourcing implications for state
and territory governments.
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We welcome submissions that discuss the issues raised in Chapter 9.
In particular, we seek submissions from:

e interested parties on:

O

eligibility for, and use of, special measures and how special measures can be improved
o intermediaries and ground rules hearings
o whether competency testing should be reformed

o whether other reforms should be considered to improve courtroom questioning —
particularly cross-examination — for complainants

o the use and availability of interpreters

e state and territory governments in relation to special measures, including:
o the range of, eligibility for and use of special measures
o the possibility of prerecording all of an eligible witness’s evidence

o the possible extension of special measures to all adult complainants of institutional child
sexual abuse

o how to improve technical aspects of special measures
o any resourcing issues in improving and extending special measures

e state and territory governments in relation to intermediaries and ground rules hearings,
including:

o the introduction of intermediaries and ground rules hearings
o any resourcing or procedural issues in introducing intermediaries and ground rules hearings
e state and territory governments in relation to interpreters, including:

o the adequacy of interpreter services in relation to the investigation and prosecution of
institutional child sexual abuse, particularly for Aboriginal and Torres Strait Islander victims
and survivors

o any resourcing issues in providing adequate interpreter services.

Tendency and coincidence evidence and joint trials

One of the most significant issues we have identified in our criminal justice work to date is the issue
of how the criminal justice system deals with allegations against an individual of sexual offending
against more than one child.
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Where the only evidence of the abuse is the complainant’s evidence, it can be difficult for the jury to
be satisfied beyond reasonable doubt that the alleged offence occurred. There may be evidence that
confirms some of the surrounding circumstances, or evidence of first complaint, but the jury is
effectively considering the account of one person against the account of another.

We have heard of many cases where a single offender has offended against multiple victims.
Particularly in institutional contexts, a perpetrator may have access to a number of vulnerable
children. In these cases, there may be evidence available from other complainants or witnesses who
allege that the accused also sexually abused them. The question is whether that ‘other evidence’ can
be admitted in the trial.

This issue was the focus of the first week of Case Study 38 in relation to criminal justice issues. It can
have a significant effect on whether and how prosecutions for child sexual abuse, including
institutional child sexual abuse, are conducted.

In the first week of Case Study 38, we considered the issues of:

e when may a joint trial be held to determine charges against an accused made by multiple
complainants of child sexual abuse

e when may other allegations against an accused or evidence of the accused’s ‘bad character’ be
admitted in evidence to help a jury to determine whether or not the accused is guilty of the
particular charges being tried.

In May 2016, after the public hearing in Case Study 38, we published a significant research study on
jury reasoning — Jury reasoning in joint and separate trials of institutional child sexual abuse: An
empirical study (Jury Reasoning Research) — which is particularly relevant to our understanding of
these issues. The Jury Reasoning Research examines how juries reason when deliberating on
multiple counts of child sexual abuse. Using mock juries and a trial involving charges of child sexual
abuse in an institutional context, the report investigates whether conducting joint trials and
admitting tendency evidence infringe on a defendant’s right to a fair trial.

These are a complex and technical issues. They have troubled the courts for many years.

Based on what we have heard to date, and the research and other material we have considered,
Commissioners are now reasonably satisfied that the current law needs to change so that it
facilitates more cross-admissibility of evidence and more joint trials in child sexual abuse matters.

However, we remain open to considering submissions that the current law does not need to change.
We welcome submissions on the issues discussed in this chapter, including submissions on how the
law should change.

In Chapter 10, we outline tendency and coincidence reasoning and relationship or context evidence.
We also outline the current law in Australian jurisdictions, particularly:

e the common law — and most restrictive approach to admissibility of tendency and coincidence
evidence, which applies in Queensland

e the Uniform Evidence Act approach, which applies in the Commonwealth, New South Wales,
Victoria, Tasmania, the Australian Capital Territory and the Northern Territory — although

Royal Commission into Institutional Responses to Child Sexual Abuse page 41



differences have emerged between New South Wales and Victoria. Victorian courts have tended
to take a more restrictive approach to admitting tendency and coincidence evidence, including in
institutional child sexual abuse cases

e the approach in South Australia, which is similar to the Uniform Evidence Act approach

e the most liberal approach to admitting tendency and coincidence evidence, which applies in
Western Australia.

We discuss the examples we examined in the first week of Case Study 38 illustrating the issues in
relation to tendency and coincidence evidence and joint trials and the difficulties facing
complainants when tendency and coincidence evidence is excluded and trials are separated.

We then outline the concerns the courts have expressed for many decades about admitting
tendency and coincidence evidence, or other evidence of the accused’s ‘bad character’, including the
concern that juries will make too much of the evidence and will too readily assume that the accused
is guilty of the offence charged.

We discuss in detail the Jury Reasoning Research, including its key findings that the researchers
found no evidence of unfair prejudice to the accused in the joint trials or where tendency evidence
was admitted in a separate trial. The researchers found that:

e no jury verdict was based on impermissible reasoning
e jury verdicts were logically related to the probative value of the evidence

e there was no significant difference between conviction rates in the tendency evidence trial and
the joint trial, so there was no ‘joinder effect’

e the credibility of the complainants was enhanced by evidence from independent witnesses

e juries distinguished between penetrative and non-penetrative counts, which confirmed that they
reasoned separately about each count, even where the counts related to the same complainant

e conviction rates for the weakest case did not increase significantly with extra witnesses or
charges, thus showing no ‘accumulation prejudice’ through the number of charges or the number
of prosecution witnesses

e the convincingness of the defendant was rated consistently by jurors across the different trial
variations, suggesting that there was no character prejudice.

We discuss the approaches taken in some overseas jurisdictions, particularly England and Wales.

The position in England and Wales in relation to the admissibility of ‘evidence of bad character’ has
changed substantially with the enactment of the Criminal Justice Act 2003. In Case Study 38, we
heard expert evidence from Professor John Spencer, Professor Emeritus of Law at the University of
Cambridge, about the reforms adopted in England and Wales. The approach in England and Wales
now allows considerably more evidence of the accused’s bad character to be admitted than would
be allowed in Australian jurisdictions.

We also outline the approaches in Canada, New Zealand and the United States.
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We have received opinions on the law in Australian jurisdictions from a number of experts as
follows:

in 2015, barristers Mr Tim Game SC, Ms Julia Roy and Ms Georgia Huxley provided advice to the
Royal Commission

e in Case Study 38, we obtained expert evidence from the DPPs of New South Wales, Victoria,
Queensland, Western Australia and South Australia

e in Case Study 38, we obtained expert evidence from senior members of the private bar in New
South Wales, Victoria and Queensland, giving a defence counsel perspective

e following Case Study 38, we have obtained the opinion of Counsel Assisting in Case Study 38 in
relation to the issues considered in the first week of the public hearing.

We outline these opinions in Chapter 10, although we acknowledge that the opinions should be read
in full for a good understanding of the opinions expressed.

Having considered all of this material, it seems that a rational argument can be made that the courts’
concerns about unfair prejudice are misplaced and, as a consequence, relevant evidence, in the form
of tendency and coincidence evidence, has unnecessarily been kept from juries. As a consequence,
there are likely to have been unjust outcomes in the form of unwarranted acquittals in institutional
child sexual abuse prosecutions.

Commissioners are now reasonably satisfied that the current law needs to change to facilitate more
cross-admissibility of evidence and more joint trials in child sexual abuse matters. We consider that
the Jury Reasoning Research provides strong support for the view that the courts’ long and strongly
held concerns about tendency and coincidence evidence are misplaced.

The Uniform Evidence Act has moved substantially from the common law position, yet we have seen
no evidence or heard any suggestion of injustices arising as a result of these changes.

Similarly, the Western Australian provisions — at least as they are applied in Western Australia — have
moved further than the Uniform Evidence Act, yet again we have seen no evidence or heard any
suggestion of injustices arising as a result of these changes.

Finally, the position in England and Wales has moved even more substantially from any of the
positions applying in Australian jurisdictions, and again we have seen no evidence or heard any
suggestion of injustices arising as a result of these changes, which have now been in operation for
more than 11 years.

It is also a significant concern — and a significant impetus for reform — that currently the location in
Australia where offences are alleged to have been committed may have a significant bearing on
whether an alleged offender is convicted or acquitted.

We know enough about institutional child sexual abuse to understand that some perpetrators of
institutional child sexual abuse offend against multiple victims, including in some cases both girls and
boys and children of quite different ages, and that they offend in a variety of ways. Given this
evidence of the variety of institutional offending, the test for admitting tendency and coincidence
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evidence should not require degrees of similarity that are inconsistent with this evidence of the
nature of institutional child sexual abuse offending.

While we are reasonably satisfied that the current law needs to change to facilitate more cross-
admissibility of evidence and more joint trials, it is not yet clear to us how this can best be achieved.
We seek the assistance of all interested parties on this issue.

There appears to be significant merit in the approach adopted in England and Wales. Given the likely
unjust outcomes that have resulted from the courts’ misplaced concerns about unfair prejudice, an
approach that allows more relevant evidence to be placed before juries is appealing. It may be that,
if a more specific test cannot be designed to ensure that courts will not be able to continue to
exclude tendency and coincidence evidence from juries because of misplaced or unproven concerns
about unfair prejudice, the best available approach will be a test of mere relevance or the approach
in England and Wales.

Although we are reasonably satisfied that the current law needs to change, we remain open to
considering submissions that it does not. Given the complexity of these issues and the extent to
which they have troubled the courts for many years, we recognise that reform is likely to be
challenging. We want to be confident that any reforms we propose will achieve the desired
outcomes and will not have unintended consequences.

We welcome submissions that discuss the issues raised in Chapter 10.
In particular, we welcome submissions from interested parties on:

e whether or not the law in relation to tendency and coincidence evidence and joint trials should
be reformed

e the validity of the concerns of the courts in relation to unfair prejudice in light of the Jury
Reasoning Research findings and any other relevant material

e the approaches adopted in any overseas jurisdictions and, in particular, whether there is any
reason why we should not recommend adopting the approach in England and Wales

e if the law is to be reformed:

o should there be any requirement beyond relevance for admissibility and, if so, what should
it be

o if there is to be any requirement for similarity in the evidence, how should it be expressed
and what should it allow and exclude

o if there is to be a weighing of probative value against prejudicial effect, should the test
favour admissibility or exclusion of the evidence

o should the burden for persuading the court be on the prosecution (to admit the evidence)
or the accused (to exclude the evidence)

o should issues of concoction, contamination or collusion be left to the jury
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o should the evidence need to be proved beyond reasonable doubt

o should evidence of prior convictions be admissible

o should evidence of alleged conduct for which the accused has been acquitted be admissible
e in relation to joint trials:

o does any specific provision need to be made in favour of joint trials, in addition to any
reform to the law in relation to admissibility of tendency and coincidence evidence

o if so, what provision should be made

e in relation to tendency and coincidence evidence and joint trials, should any reforms apply
specifically to child sexual abuse or institutional child sexual abuse offences, or should any
reforms be of general application.

Judicial directions and informing juries

The trial judge is obliged to ensure that a trial of the accused is fair. The judge must give the jury a
firm direction as to the appropriate law and remind the jury of the relevant facts. A misdirection by
the judge may result in a miscarriage of justice.

When giving directions in a trial, the judge may in some circumstances be required to give the jury
an appropriate warning or caution. It is common in trials of child sexual offences for some directions
and warnings to be given over and above the directions commonly given in trials for other offences.
The law with respect to judicial directions and warnings in sexual offence — including child sexual
abuse — trials is complex and controversial, and it has been the subject of considerable review and
research in Australia over the last decade.

For centuries, judges have relied on their own understandings of human behaviour to inform the
content of the relevant directions and warnings. The difficulty is that, in the absence of research or
other evidence as to how people behave, we do not know whether the judges’ assumptions are
correct.

In some cases, we know that judges’ assumptions have been far from correct. For years, judges
assumed that victims of sexual offences will complain at the first reasonable opportunity. As a
consequence, delay was accepted to adversely affect the complainant’s credibility. The common law
developed special rules for warning the jury in accordance with this assumption. Research has
discredited this assumption. We now know that delay in complaint of sexual abuse is common rather
than unusual, particularly in the context of child sexual abuse. Parliaments have legislated to limit or
displace this erroneous assumption and the common law rules that developed from it.

The history of judicial directions and warnings — particularly directions and warnings based on
judicial assumptions about the unreliability of women, children and complainants of sexual offences,
including child sexual abuse — reflects a tension between the view of the High Court and the
legislation of the parliaments.
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In Chapter 11, we trace this tension through the decisions of the High Court and the legislative
responses of the New South Wales and Victorian parliaments. We focus in particular on directions
relating to the assumed unreliability of sexual assault complainants, the need for corroboration of
their evidence, the impact of delay on the credibility of the complainant and as a source of forensic
disadvantage to the accused, and the unreliability of children as witnesses.

Judges and counsel ask jurors to draw on their ‘common sense’ and ‘life experience’ when assessing
whether a child complainant is telling the truth. However, a significant body of research has shown
that children’s behaviours and reactions to child sexual abuse can be counterintuitive and
inconsistent with juror expectations. This may lead jurors to question whether abuse has in fact
occurred, with child complainants’ credibility undermined on the basis of incorrect assumptions. The
misconceptions may negatively affect jurors’ perceptions of both child and adult complainants in
child sexual abuse trials. We discuss research on myths and misconceptions that jurors may hold.

The purpose of judicial directions is to ensure the accused is tried according to the law. While this
focuses on ensuring the accused receives a fair trial, the tension between the High Court and
parliaments suggests that some judicial directions have been more likely to have improved the
accused’s prospects of acquittal, to the detriment of the community at large and the complainant in
particular. Notwithstanding the legislated changes in some jurisdictions, this raises the question of
whether further changes should be made.

Judicial directions should ensure that the accused receives a fair trial and that the jury is given the
necessary information and assistance to perform its tasks. These considerations raise issues of
possible reforms to judicial directions but also issues of improving the information and education
available to judges and lawyers and to jurors.

Possible options for reform are as follows:

e Reforming jury directions: The Victorian Parliament appears to have gone further than other
parliaments towards resolving tension with the courts over judicial directions by enacting the Jury
Directions Act 2013 (Vic) and the Jury Directions Act 2015 (Vic). Codifying judicial directions may
assist in avoiding judicial directions that are not supported by social science and other research. It
may also assist in simplifying directions with a minimisation of error and successful appeals.

Given the Victorian example, it may be that all states and territories should consider codifying
judicial directions. Codification would be for the purposes of both:

o accuracy and fairness, by prohibiting judicial directions that are not supported by social
science and other research, particularly in cases of sexual offending including child sexual
abuse

o simplification, for the assistance of juries, trial judges and all parties.

However, if governments pursue codification then, particularly in cases of sexual offending,
including child sexual abuse, they would need to keep appellate decisions on judicial directions
under careful review to ensure that the law is applied as the parliaments intend.

e Improving information for judges and legal professionals: Assumptions that judges make about
how complainants behave and how memory works are embedded in the common law. They have
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been repeated regularly over the decades by appellate judges, with limited, if any, reference to
any relevant research to support them. It may be that part of the response to the problems
associated with the complexity of jury directions is enhanced skills training for both judicial
officers and counsel.

Formal training and continuing legal education could provide, at least, greater awareness of
current academic literature on victims of child sexual abuse and the impact that the abuse can
have on them. The work of this Royal Commission may also play a role in raising awareness of
these issues.

e Improving information for jurors: Jurors may need assistance in better understanding children’s
responses to child sexual abuse. Possible options to improve jurors’ understanding are:

o the use of expert evidence: legislation allows the use of expert evidence about the behaviour
of children; however, there may be some doubt about the effectiveness of this evidence

o particular judicial directions: in New Zealand, judges may be required to give a particular
direction when a witness is a child under six years of age. Recommendations have been made
in Australia for judicial directions that would summarise expert opinion on children’s
behaviour and abilities as witnesses

o the timing of giving judicial directions: judicial directions about children’s behaviour may be
more effective in assisting the jury if they are given before the complainant gives evidence in
the trial. The Jury Directions Act 2015 (Vic) requires some directions to be given as soon as
practicable and before relevant evidence is given

o providing educational material to juries: There may be methods — other than or in addition to
expert evidence and judicial directions — that might help to inform and educate juries. For
example, a standard video tutorial played to jurors before a child sexual abuse trial could be
considered.

We welcome submissions that discuss the issues raised in Chapter 11.
In particular, we welcome submissions on:

e whether judicial directions and warnings in the nature of those discussed in section 11.3.1
continue to create difficulties in child sexual abuse trials, including institutional child sexual
abuse trials, in any jurisdiction

e whether judicial directions should be codified

e whether particular judicial directions, such as the Markuleski direction, should be abolished or
reformed

e what education or training would be most effective in ensuring judges — including appellate
judges — and lawyers are better informed about child sexual abuse, including from up-to-date
social science research
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e what method or methods are most effective for improving jurors’ understanding of child
sexual abuse, including:

o expert evidence
o particular judicial directions
o giving judicial directions early and repeating them through the trial

o providing other educational material.

Sentencing

The sentencing of offenders involves an often complex task of applying the principles and purposes
of sentencing to the characteristics of the offence and the subjective characteristics of the offender.
Terms of imprisonment must be within statutory limits and will be influenced by sentences imposed
for similar offences and, in some jurisdictions, standard non-parole periods or baseline sentences.

The approach to sentencing child sex offenders, and the term of head sentences, have altered
significantly in recent times. There has been an upward trend in the number of offenders who
receive custodial sentences, and the lengths of sentences for child sexual abuse has increased.

Sentencing sits at the ‘end of a long series of decisions’, including the initial decision by the
complainant to report the abuse to police, the police response, and the finding by the prosecutor
that there is a reasonable prospect of conviction followed by a decision to prosecute. Much of our
focus in this consultation paper is on pre-conviction concerns and ensuring that victims and survivors
are able to report to police, have their reports investigated and, where appropriate, have offenders
prosecuted.

However, the sentencing of child sex offenders is an important issue. This is in part because of the
role sentencing plays in achieving some of the purposes of the criminal justice system — particularly
punishment and deterrence.

In Chapter 12, we discuss the findings of the two research reports that we commissioned on
sentencing in matters of child sexual abuse, with a focus on institutional child sexual abuse: the
Sentencing Research and A statistical analysis of sentencing for child sexual abuse in institutional
contexts (Sentencing Data Study). The Sentencing Research examines the factors that inform
sentencing policy and judicial decision-making when sentencing for institutional child sexual abuse.
The Sentencing Data Study analysed 283 matters in which an offender was sentenced for child
sexual abuse offences in an institutional context.

We outline the general principles and purposes of sentencing and the sentencing factors that are
most relevant in child sexual abuse cases.

We identify the following possible areas for reform of sentencing for child sexual abuse, including
institutional child sexual abuse:
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Excluding good character as a mitigating factor: Generally, an offender’s prior or other good
character (apart from the offending behaviour) can be a mitigating factor in sentencing. However,
allowing good character as a mitigating factor can be highly problematic in sentencing for child
sexual abuse offences. In particular, offenders may use their reputation and good character to
facilitate the grooming and sexual abuse of children and to mask their behaviour. This may be
particularly so in matters of institutional child sexual abuse.

New South Wales and South Australia have legislated to prevent the offender’s good character
being taken into account as a mitigating factor if that good character was of assistance to the
offender in the commission of the offence.

Although the sentencing courts in other jurisdictions appear to give only slight consideration to
good character in cases of child sexual abuse, it may be appropriate for all states and territories
to introduce legislation similar to that applying in New South Wales and South Australia.
Consideration could also be given to whether all states and territories should follow the approach
of England and Wales and allow prior good character to be raised as an aggravating factor in
cases where it has facilitated the offending.

Cumulative and concurrent sentencing: The issue of whether sentences are imposed
concurrently or cumulatively (consecutively) is relevant in matters where an offender is convicted
and sentenced for more than one count on the indictment or on multiple indictments, or where
the offender is still serving a sentence for a prior conviction.

In private sessions and in public hearings, a number of survivors have expressed dissatisfaction
about concurrent sentencing.

All states and territories other than Victoria continue to have a presumption in favour of
concurrent sentencing. Victoria legislated in 1993 to reverse the presumption in favour of
concurrency when sentencing serious child sexual abuse offenders.

The issue arises as to whether there might be benefit in other states and territories introducing
legislation to make provision for a presumption in favour of cumulative sentencing for child
sexual abuse offences that is similar to the presumption in Victoria.

Sentencing standards in historical cases: In most Australian jurisdictions, an offender is
sentenced with reference to the sentencing standards that existed at the time of the offending,
including in relation to the maximum penalty, non-parole period and the prevailing sentence
lengths accepted by the courts at the time of offending.

The use of historical sentencing standards is particularly relevant to matters of institutional child
sexual abuse, which are often prosecuted many years, even decades, after the offending
occurred. Applying historical sentencing standards can result in sentences that do not align with
the criminality of the offence as currently understood. Applying historical sentencing standards
can also be complicated.

Australian jurisdictions generally sentence by applying historical sentencing standards. However,
Victorian legislation directs the sentencing court to have regard to current sentencing practices,
and South Australia provides for current sentencing standards to apply in cases of multiple or
persistent child sexual abuse, regardless of when the offending occurred.
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England and Wales have implemented more substantial reform. While the statutory maximum
penalty that applied at the time of the offence continues to apply, they otherwise sentence in
accordance with the sentencing standards that apply at the time of sentencing.

It may be difficult to accept that an offender should benefit from a lighter sentence because the
effect of their offending resulted in the victim substantially delaying reporting. This is especially
so considering that an offender may receive a lighter sentence due to the passage of time
between the offending and sentence, especially where the offender had demonstrated good
behaviour in the intervening period or is of advanced age or ill health.

We welcome submissions that discuss the issues raised in Chapter 12.
In particular, we welcome submissions on:

e whether provision should be made to exclude good character as a mitigating factor in
sentencing for child sexual abuse offences, similar to the approach of the provisions in New
South Wales and South Australia — and whether provision should be made for good character
to be an aggravating factor, as in England and Wales, where good character facilitated the
offending

e whether there should be a presumption in favour of cumulative sentencing for child sexual
abuse offences, similar to the approach of the provisions in Victoria

e whether child sexual abuse offences should be sentenced in accordance with the sentencing
standards at the time of sentencing instead of at the time of the offending, as now occurs in
England and Wales.

Appeals

Appeals play an important role in the criminal justice system. They provide an avenue for parties to
correct errors in individual matters. They also enable the appellate courts to provide guidance to
trial courts on the correct way to apply the law in similar cases, which improves consistency across
the criminal justice system.

While a criminal appeal following a conviction for child sexual abuse offences may be traumatic for
the complainant, a defendant’s right to appeal is enshrined in the criminal law. It is fundamental to
the integrity of the criminal justice system and the ongoing development of principles of law.

Each state and territory’s legislation governing appeals in criminal matters allows a convicted person
to appeal against their conviction, either as of right or with leave depending upon the issues raised
in the appeal. A convicted person is allowed to appeal against their sentence with the leave of the
court. Some offenders appeal only against their sentence, while other convicted persons appeal
against both their conviction and sentence.

The prosecution is allowed to appeal against a sentence imposed by the sentencing court, although
such appeals should be rare. The prosecution is generally not allowed to appeal against an acquittal.
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In most jurisdictions, the prosecution is allowed to appeal against interlocutory judgments or orders
—that is, judgments or orders made by the trial judge before or during the trial — at least in some
circumstances. The accused may also appeal against interlocutory judgments or orders with the
appeal court’s leave or a certificate from the trial judge. Interlocutory appeals may be particularly
important for the prosecution if a trial judge makes orders that could have a significant impact on
the prosecution’s case.

In Chapter 13, we discuss research we commissioned on appeals to the New South Wales Court of
Criminal Appeal in child sexual assault matters in New South Wales from 2005 to 2013 — the Appeals
Study.

We discuss a number of issues in relation to appeals and raise the following as areas for possible
reform:

e Interlocutory appeals by the prosecution: While the prosecution cannot appeal against an
acquittal, in some jurisdictions there are provisions that allow the prosecution to appeal against
interlocutory decisions. These appeals are described as interlocutory appeals. The prosecution is
most likely to bring an interlocutory appeal if the trial judge’s judgment or order is likely to have a
significant adverse effect on the prosecution’s case.

Only New South Wales, Victoria, the Australian Capital Territory and the Commonwealth provide
for a general right of appeal by the prosecution against interlocutory decisions made during the
course of a trial. Some other states have appeal rights but only in respect of specific interlocutory
decisions.

Given the significant role that interlocutory appeals have in correcting errors of law before trial, it
is important that the DPP in each jurisdiction has adequate rights of interlocutory appeal to
reduce the possibility of error in the trial. It may be that the DPP’s right to bring an interlocutory
appeal should be broadened in those jurisdictions that do not currently have the broadest
general right for the DPP to bring an interlocutory appeal.

¢ Inconsistent verdicts: A ground of appeal that is commonly raised in child sexual abuse cases is
what is referred to as ‘inconsistent verdicts’. This ground may arise where, in a trial involving
multiple counts, the jury returns a guilty verdict on one or more counts and a not guilty verdict on
one or more other counts.

Particularly in child sexual abuse cases where the only evidence of the abuse is the evidence
given by the complainant, the offender may argue that a verdict of not guilty on one or more
counts shows that the jury must not have believed the complainant. The offender may then
argue that the verdicts of guilty on one or more other counts are therefore ‘unsafe’ because the
jury should have had doubts about all of the complainant’s evidence.

The High Court has clarified the principles that govern the approach an appellate court should
take in ‘inconsistent verdict’ appeals. However, appellate judges may still differ as to whether a
conviction should be overturned on this basis.

e The importance of recording complainants’ evidence: Survivors have told us of the stress and
trauma of having to give their evidence again at a retrial following a successful appeal. In
circumstances where evidence can be given via a recording or CCTV, there should be no barrier to
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reusing the recording or to using a recording of the evidence given by CCTV in any retrial. This
would avoid the need for the complainant to give evidence again.

New South Wales and Victoria have provisions that allow for recordings of the evidence of
complainants in sexual offence proceedings to be used in new trials. These provisions apply
regardless of whether the complainant was eligible for or used special measures to give their
evidence.

It may be desirable for reliable audiovisual recordings to be made of evidence given live in court
in child sexual abuse matters and for all jurisdictions to have legislative provisions allowing these
recordings to be tendered in subsequent trials.

If it is not practical to record such evidence in a way that is suitable for use in any subsequent
trial, the fact that a complainant may be required to give evidence again in the event of a retrial
should be a matter discussed with the complainant when they initially choose whether to give
evidence via prerecording, CCTV or in person.

The use of prerecorded evidence goes some way toward reducing the often extraordinary stress
and distress that complainants face in proceeding with a prosecution.

e Prosecution discretion following a successful appeal against conviction: Many conviction
appeals that succeed result in the appeal court ordering a retrial. Following the ordering of a
retrial by the court, the DPP retains a discretion whether or not to proceed with a new trial. The
DPP guidelines in each jurisdiction do not necessarily provide principles guiding whether the DPP
should retry a matter where a conviction at trial has been overturned and a retrial ordered.

Given the impact on complainants of the decision whether or not to proceed with a retrial, it may
be beneficial for prosecution guidelines to explicitly address this issue and to require consultation
with the complainant and the relevant police officer before the DPP decides whether or not to
retry a matter after a conviction has been overturned.

e Monitoring appeals: As we suggest in relation to judicial directions, it may be beneficial if
relevant government agencies monitor the number, type and success rate of appeals, and the
issues raised, to identify areas of the law in need of reform. This may be particularly important
following any significant reforms to crimes or evidence legislation — including any such reforms
arising from implementation of any recommendations the Royal Commission makes — to ensure
that the reforms are working as intended.

We welcome submissions that discuss the issues raised in Chapter 13.
In particular, we welcome submissions on:

e whether reform is needed in any state or territory to expand the prosecution’s right to bring
interlocutory appeals

e whether there are any remaining difficulties in relation to ‘inconsistent verdicts’ which we
should consider addressing
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e whether the provisions for recording complainants’ evidence at trial for use in any retrial
should be expanded or otherwise reformed

e whether prosecution guidelines should explicitly address the issue of decision-making on
whether or not to bring a retrial after a successful appeal by the defendant, including requiring
consultation with the complainant and the relevant police

e any issues in relation to monitoring appeals and appellate decisions to ensure that the law and
any reforms are working as intended.

Post-sentencing issues

In Chapter 14, we discuss three criminal justice responses that can occur at sentencing or after a
child sexual abuse offender has been sentenced:

e treatment for adult offenders who have committed child sexual abuse offences while they are
serving their sentences, either in custody or in the community

e indefinite sentences and supervision or detention orders

e risk management measures applying on release of child sexual offenders, including sex offender
registration schemes.

Generally, these measures aim to protect the community through treating offenders, keeping
offenders in custody or restricting offenders’ activities in the community. Only a few survivors have
raised concerns with us about any of these measures in relation to institutional child sexual abuse.

We held a public roundtable on adult sex offender treatment programs. We outline the roundtable
discussions on current programs and evidence for the effectiveness of treatment programs. At the
public roundtable, we raised the issue of whether the successful completion of an adult sex offender
treatment program should have any impact on a convicted sex offender’s eligibility for a Working
with Children Check clearance. We outline the discussion, which was generally to the effect that
treatment is potentially positive, but it should not be assumed to be a cure; offenders who sought to
place themselves back in a position of risk by working with children would raise concerns.

We outline the provisions for and use of supervision and detention orders and indefinite sentences
in Australian states and territories.

In relation to risk management measures on release of an offender, we outline the operation of child
sex offender registries and discuss how they interact with Working with Children Check schemes and
the different approaches adopted between the states and territories.

We welcome submissions that discuss the issues raised in Chapter 14.

We also welcome submissions that identify any additional post-sentencing issues in relation to
institutional child sexual abuse offenders that we should consider that are not raised in
Chapter 14.
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Juvenile offenders

It is apparent that there is a significant level of sexual abuse committed by children on other
children. Child-to-child sexual abuse may involve peers, but it can also involve sexual abuse
committed by a child of a different age, particularly older children who abuse younger children.

We have heard from many victims and their families and survivors of their experiences of being
sexually abused by other children in institutions.

The criminal justice system will only respond to child-to-child sexual abuse if the child perpetrating
the abuse is old enough to be held criminally responsible for their actions. Children under 10 cannot
be charged or prosecuted. For children from the age of 10 until they turn 14, the prosecution bears
the burden of proving that they should be held criminally responsible for their actions.

Even for children over the age of criminal responsibility, different considerations may arise if the
sexual offending is ‘consensual’ and between children of similar ages.

However, in institutional contexts, there may be a risk that child-to-child sexual abuse is not taken as
seriously as it should be. Institutional staff, as well as parents or carers of the children, may not
recognise or understand the seriousness of the behaviour and they may downplay the abuse.

If children are reported to the police and a criminal justice response is pursued, the criminal justice
system typically treats juvenile offenders differently from adult offenders. Children are usually tried
in different courts. If they are convicted, children are sentenced in accordance with different
sentencing principles and they are eligible for different types of sentences. If children receive a
custodial sentence, it may be served in a juvenile detention facility rather than an adult prison.

Treatment is likely to be a significant priority for many children with harmful sexual behaviour. This
may be particularly the case for children who are below the age at which they will be held criminally
responsible for their actions. It might also be a consideration for some children who are dealt with in
the criminal justice system. We are considering the issue of treatment for children with harmful
sexual behaviour in a separate project and we will report on it separately from our work on criminal
justice.

Apart from the issue of treatment, the criminal justice system’s response to child-to-child sexual
abuse has not been raised with us as a significant issue.

In Chapter 15, we discuss the data and research we have on juvenile child sexual abuse offenders.
We also outline police and prosecution responses to juvenile offending and the sentencing of
juvenile offenders.

In relation to risk management issues, we outline the operation of child sex offender registries and
discuss how they interact with Working with Children Check schemes in relation to juvenile
offenders.
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We welcome submissions that discuss the issues raised in Chapter 15.

We also welcome submissions that identify any additional issues in relation to juvenile child
sexual abuse offenders — apart from the issue of treatment, which we are considering separately —
that we should consider that are not raised in Chapter 15.
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1 Introduction

1.1 Terms of Reference

The Letters Patent provided to the Royal Commission into Institutional Responses to Child Sexual
Abuse require that it ‘inquire into institutional responses to allegations and incidents of child sexual
abuse and related matters’.

In carrying out this task, the Royal Commission is directed to focus its inquiries and
recommendations on systemic issues but also recognise that its work will be informed by an
understanding of individual cases. The Royal Commission must make findings and recommendations
to better protect children against sexual abuse and alleviate the impact of abuse on children when it
occurs.

Under paragraph (d) of the Terms of Reference we are given in the Letters Patent, we are required
to inquire into:

what institutions and governments should do to address, or alleviate the impact of, past and
future child sexual abuse and related matters in institutional contexts, including, in particular,
in ensuring justice for victims through the provision of redress by institutions, processes for
referral for investigation and prosecution and support services. [Emphasis added.]

This requires consideration of the extent to which justice is, or has been, achieved in terms of both
criminal justice and civil justice for those who suffer institutional child sexual abuse.

We examined civil justice in our Redress and civil litigation report, which was published in September
2015, and we are considering broader support services in a separate project.

This consultation paper focuses on criminal justice issues.

In addition to the reference to investigation and prosecution processes in paragraph (d) of the Terms
of Reference, police and public prosecution agencies are also ‘institutions’ within the meaning of the
Terms of Reference, and they are entities through which governments can act in relation to
institutional child sexual abuse. These factors mean that they are directly relevant to the Royal
Commission’s consideration of paragraphs (a) to (c) of its Terms of Reference. These paragraphs
require the Royal Commission to inquire into:

(a) what institutions and governments should do to better protect children against
sexual abuse and related matters in institutional contexts in the future;

(b) what institutions and governments should do to achieve best practice in
encouraging the reporting of, and responding to reports or information about,
allegations, incidents or risks of child sexual abuse and related matters in
institutional contexts;

(c) what should be done to eliminate or reduce impediments that currently exist for
responding appropriately to child sexual abuse and related matters in institutional
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contexts, including addressing failures in, and impediments to, reporting,
investigating and responding to allegations and incidents of abuse;

The Royal Commission will not inquire into the courts. While we will consider relevant decisions by
courts, our interest will be in relation to the factual matters and legal principles that they illustrate. If
there are any criticisms to be made in relation to decisions by courts, the criticisms will be of the
laws the court was required to apply and not of the court itself.

Our Terms of Reference require us to focus on child sexual abuse in an institutional context (also
referred to as ‘institutional child sexual abuse’). We appreciate that the particular context in which
child sexual abuse occurs is not necessarily relevant to the criminal justice system. Even where an
institutional context might have some relevance (for example, in ‘position of authority’ offences), it
is likely to be far narrower than the definition of ‘institution’ in our Terms of Reference.

In our criminal justice work, we seek to identify and focus on issues that cause particular difficulties
in criminal justice responses to institutional child sexual abuse, and on reforms that are likely to
significantly improve criminal justice responses to institutional child sexual abuse. However, we will
not exclude issues or reforms that also affect child sexual abuse in other contexts.

As recognised in the Letters Patent, while we ‘will not specifically examine the issue of child sexual
abuse and related matters outside institutional contexts’, ‘any recommendations [we] make are
likely to improve the response to all forms of child sexual abuse in all contexts’.

In this consultation paper, we may use ‘survivor’ rather than ‘victim’ to refer to those who suffer
child sexual abuse in an institutional context. We will also use ‘victim’ or ‘complainant’ in some
places, because these are the terms used in the criminal justice system and in relevant legislation
and guidelines. However, we acknowledge that ‘victim’ may be appropriate in addition to, or instead
of, ‘survivor’ in some places where we use ‘survivor’. We also acknowledge that some of those who
have suffered child sexual abuse in an institutional context prefer ‘victim’ instead of ‘survivor’.

1.2 Recommendations

Commissioners have agreed to endeavour to make findings on criminal justice by the middle of
2017.

We have already obtained significant input on criminal justice issues from a broad range of sources,
as discussed in section 1.4.

In this consultation paper we set out the issues we have considered to date in criminal justice. On
some issues we think the way forward is fairly clear, while on other issues there is a range of
options. In some areas, there may be little need for change at all. We have not formed concluded
views on any issues at this stage.

After we have received submissions in response to this consultation paper, we will hold a public
hearing to enable key topics and areas of disagreement to be examined publicly so that all interested
parties can follow the debate.
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Submissions to this consultation paper and the public hearing will help us to finalise our
recommendations so that we can submit our report on criminal justice issues by the middle of 2017.

1.3 Criminal justice

Early in the work of the Royal Commission, Commissioners identified criminal justice as a key focus
area.

Many survivors of institutional child sexual abuse have told us of the importance of an effective
response on the part of the criminal justice system. Some survivors have obtained a strong sense of
validation from an effective criminal justice response. A conviction publicly records that the
survivor’s account has been believed beyond reasonable doubt. A conviction may also reassure the
survivor that other children will not have to suffer as they did because it can prevent the offender
from being allowed to work with children again. Some survivors have also told us that being believed
by police was of great value to them, even where a prosecution was not pursued.

Convictions for child sexual abuse offences also clearly identify this abuse as a crime against the
community as well as a victim and can act as a deterrent to future abuse.

Many survivors have also told us of the disappointment and, in some cases, the harm caused by poor
or inadequate criminal justice responses. The importance of an effective criminal justice response is
clear in ensuring justice for victims.

An effective criminal justice response for survivors raises issues across the entire criminal justice
system. They include issues of:

e the appropriate criminal offences

e reporting of crimes and allegations

e the police investigation

e decision making by prosecutors

e preparation for trial

e legal rules for the conduct of trials

e methods for witnesses to give evidence
e judges’ directions to juries

e sentencing and post-sentencing options.

We know that some institutional child sexual abuse is committed by other children, from very young
children through to those who are 17 years of age, who are still considered to be children. Where
children are old enough to be dealt with by the criminal justice system, our work also involves
consideration of the criminal justice response for survivors where the offender is a juvenile.
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1.4 What we have done to date

1.4.1 Private sessions

When the Royal Commission was appointed, it was apparent to the Australian Government that
many people (possibly thousands) would wish to tell us about their personal history of child sexual
abuse in an institutional setting. As a consequence, the Commonwealth Parliament amended the
Royal Commissions Act 1902 to create a process called a ‘private session’.

A private session is conducted by one or two Commissioners and is an opportunity for a person to
tell their story of abuse in a protected and supportive environment. At 26 August 2016, the Royal
Commission had held 5,842 private sessions and 1,550 people were waiting for one.

Written accounts are an alternative method for people affected by institutional child sexual abuse to
tell us of their experiences. At 26 August 2016, the Royal Commission had received 801 written
accounts.

Many survivors and family members of victims and survivors have told the Royal Commission in
private sessions or written accounts about their experiences in seeking a criminal justice response.
These are an important source of information for us in understanding survivors’ experiences of the
criminal justice system and what survivors consider is necessary to give them justice.

1.4.2 Public hearings

At 26 August 2016, the Royal Commission had held 42 public hearings, or ‘case studies’.

The decision to conduct a case study is informed by whether or not the hearing will advance an
understanding of systemic issues and provide an opportunity to learn from previous mistakes so that
any findings and recommendations for future change that the Royal Commission makes will have a
secure foundation.

In many of the 42 case studies to date, we have heard evidence relevant to criminal justice. We refer
to these case studies throughout this consultation paper. Our findings on individual case studies are
published in separate reports. These are available on the Royal Commission’s website.

In March 2016, the Royal Commission held a two-week public hearing dealing specifically with
criminal justice issues. This criminal justice public hearing is Case Study 38.

In the first week of the public hearing we focused on how the criminal justice system deals with
allegations against an individual of sexual offending against more than one child. We inquired into
the admissibility and use of tendency and coincidence — or propensity and similar fact — evidence.
We considered the law and practice concerning when charges in relation to multiple complainants of
institutional child sexual abuse may be tried together in a joint trial against a single accused. The
issues considered in week one of Case Study 38 are discussed in Chapter 10 of this consultation

paper.

In the second week of the public hearing we focused on the experiences of survivors, particularly
young children and people with disability, in reporting institutional child sexual abuse to police and
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being complainants in prosecutions. We examined how the requirements of the criminal justice
system, including requiring oral evidence and cross-examination, affect the investigation and
prosecution of allegations of institutional child sexual abuse where the complainant is a young child
or a person with disability. The issues considered in week two of Case Study 38 are discussed in a
number of places in this consultation paper, but particularly in Chapter 9.

1.4.3 Consultations

We have already conducted a wide range of public and private consultations on criminal justice
issues. This consultation paper is another important element in our continuing consultations.

Issues papers

At 26 August 2016, the Royal Commission had published 11 issues papers on topics relevant to its
Terms of Reference.

Issues Paper No 8 — Experiences of police and prosecution responses (Issues Paper 8) is the issues
paper most relevant to our criminal justice work. Issues Paper 8 was released on 1 May 2015 and
submissions were due on 15 June 2015.

In Issues Paper 8, we sought submissions from:

e those who had personally experienced police and prosecution responses, whether as:
o avictim, survivor or complainant
o a family member

O a witness

@)

a support person
o an affected institution

e those with professional experience of police and prosecution responses, including legal
representatives, service providers or researchers.

We received a wide range of submissions in response to Issues Paper 8. A number of survivors and
family members told us of their relevant personal experiences — both good and bad — and their
suggestions for improvements or reforms to aspects of the criminal justice response. We also
received submissions from survivor advocacy and support groups, organisations that provide
services to survivors, legal professional associations, academics and other interested parties. These
submissions are an important source of information that has helped us to understand the many
different perspectives on the issues raised.

Generally, submissions we receive in response to issues papers are published on the Royal
Commission’s website, unless:

e the author has expressly requested that their submission not be published
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e the Royal Commission has made the decision not to publish a submission. The Royal Commission
generally makes the decision not to publish a submission for procedural fairness reasons. For
example, the submission may refer to an institution or make allegations about a person that are
of such a nature that it would not be fair to publish the submission without giving that institution
or person an opportunity to respond.

We published 24 submissions to Issues Paper 8 made by those who have professional experience of
police and prosecution responses on the Royal Commission’s website.

We received 65 submissions from 73 individuals telling us about their personal experiences of police
and prosecution responses. A number of those who made personal submissions requested that their
submissions remain confidential. Others who made personal submissions requested that their
submissions be published.

We reviewed the submissions of those who requested that their submissions be published to
identify any issues that might prevent or limit publication. Many of these submissions contained
specific allegations adverse to particular individuals or organisations. The Royal Commission does
not publish such allegations made in submissions to issues papers for reasons of procedural fairness
to the individuals or organisations the subject of the allegations. However, we were also concerned
that simply redacting the adverse allegations and then publishing the remaining more positive
aspects of people’s experiences of police and prosecution responses would not be a fair
representation of what we have been told in submissions.

We have prepared a summary paper to present a balanced overview of what we have been told
about people’s personal experiences of police and prosecution responses. The paper does not
include adverse allegations — or positive comments — about particular individuals or organisations. It
is published on the Royal Commission’s website. We will not publish any personal submissions to
Issues Paper 8.

Roundtables

From February to June 2016 we held 12 public and private roundtables with invited participants. The
roundtables were conducted by the Chair of the Royal Commission, the Hon. Justice Peter McClellan
AM, Justice Jennifer Coate and Mr Bob Atkinson AO APM. They were joined by Ms Helen Milroy for
the private roundtable with Aboriginal and Torres Strait Islander people and agencies.

These roundtables allowed for more focused consultations with invited participants on key issues in
relation to criminal justice. They also provided a forum for participants to directly exchange views
with each other.

We heard from a wide range of participants, including police, public prosecutors, public defenders
and Legal Aid services, criminal justice policy officials, survivor advocacy and support groups,
institutions, community service organisations and academics.

The public roundtables were streamed live on the Royal Commission’s website. We have also
published the attendance lists and transcripts of the public roundtables on the Royal Commission’s
website. We refer to and quote from the public roundtable transcripts where relevant throughout
this consultation paper.
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The private roundtables were not public events. We made clear to participants that the roundtables
were not open to the public and that we would not publish any recordings or transcripts of them.
We do not reference any individual contributions made at the private roundtables in this
consultation paper.

We consider that both the public and private roundtables were of great value to us in testing and
refining our views. We particularly appreciate the time that participants gave in preparing for and
attending the roundtables and the generosity and goodwill of their contributions to the discussions.
We also encourage all of those who participated in the roundtables to continue to give us the
benefit of their experience and opinions by responding to this consultation paper.

February roundtables

In February 2016 we convened four private roundtables on criminal justice. We spoke with the
following groups of participants, which have particularly extensive involvement and expertise in the
criminal justice system:

e police
e Directors of Public Prosecutions (DPPs)
e public defenders, defence counsel and Legal Aid

e criminal justice policy officials.

April roundtables

In April 2016 we convened three public roundtables:

e 20 April 2016 — reporting offences, including the issue of ‘blind reporting’
e 21 April 2016 — adult sex offender treatment programs

e 29 April 2016 — DPP complaints and oversight mechanisms.

We also convened a private roundtable with participants from Witness Assistance Services.

June roundtables

On 15 June 2016 we convened a public roundtable on multidisciplinary and specialist policing
responses.

We also convened two private roundtables:

e with Aboriginal and Torres Strait Islander people and agencies to discuss criminal justice
responses to Aboriginal and Torres Strait Islander victims of child sexual abuse

e with police, prosecutors, criminal justice policy and other representatives to discuss
complainants’ evidence and case management.
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1.4.4 Research projects

The Royal Commission has an extensive external research program. A number of research projects
focus on criminal justice issues.

Criminal Justice Working Group

In 2013 the Royal Commission convened a Criminal Justice Working Group. We invited a number of
academics and practitioners who we considered would be able to assist us, particularly with advice
on commissioning research on relevant criminal justice issues, to join the working group. The
working group was chaired by Justice McClellan.

The working group has met on a number of occasions, and members have assisted us with input and
advice between meetings. In addition to advising on commissioning research, the working group has
provided feedback on the preliminary findings of commissioned research projects and draft research
reports.

We consider that the contribution of the working group has been of great value to us.
Commissioners appreciate the considerable time and expertise that members of the working group
gave to this work and the generosity and goodwill of their contributions.

Published research

The Royal Commission commissioned the following research reports focusing on criminal justice
issues. Some report on major primary research projects, while others report on literature reviews.
The reports are published on the Royal Commission’s website.

Table 1.1: Research reports commissioned by the Royal Commission

Topic Research report

Restorative justice The use and effectiveness of restorative justice in criminal justice systems
following child sexual abuse or comparable harms

Authors: Dr Jane Bolitho and Ms Karen Freeman

The literature review focuses on restorative justice approaches used within
criminal justice systems. It considers:

e the extent to which restorative justice is currently used in cases of
institutional child sexual abuse and other child sexual abuse

e the empirical evidence to support using restorative justice for child sexual
abuse

e issues and criticisms in relation to restorative justice approaches
e considerations and implications for institutional child sexual abuse.

Police A systematic review of the efficacy of specialist police investigative units in
responding to child sexual abuse

Authors: Dr Nina Westera, Dr Elli Darwinkel and Dr Martine Powell

The literature review examines the available literature concerning the use and
effectiveness of specialist police investigative units and multidisciplinary
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approaches in Australia, the United Kingdom and the United States. It
discusses what features of specialist units might determine their effectiveness.

Offences

Historical review of sexual offence and child sexual abuse legislation in
Australia: 1788-2013

Authors: Ms Hayley Boxall, Dr Adam Tomison and Ms Shann Hulme of the
Australian Institute of Criminology (AIC)

The research provides an overview of:

e the sociopolitical context within which child sexual abuse legislation has
developed in Australia and internationally

e the offences a person who sexually abused a child may be charged with for
the period 1950 to 2013 in each Australian jurisdiction.

Brief review of contemporary sexual offence and child sexual abuse
legislation in Australia: 2015 update

Authors: Ms Hayley Boxall and Ms Georgina Fuller of the AIC

The research describes offences by categories of offence, such as contact and
non-contact offences, and by jurisdiction.

Prosecutions and
courts

Specialist prosecution units and courts: A review of the literature

Author: Professor Patrick Parkinson AM

The literature review identifies the potential benefits of using specialist
prosecution units and courts to deal with child sexual abuse cases. It considers
what can be learned about the advantages and disadvantages of specialist
courts generally, particularly from family violence courts.

Trial processes

An evaluation of how evidence is elicited from complainants of child sexual
abuse (Complainants’ Evidence Research)

Authors: Professor Martine Powell, Dr Nina Westera, Professor Jane
Goodman-Delahunty and Ms Anne Sophie Pichler

The research identifies:

e how complainants of child sexual abuse are permitted to give evidence for
use in court in each Australian jurisdiction

e how evidence is in fact being given

e the impact that different means of taking evidence from a complainant
have on the outcome of the trial.

It includes analyses of prerecorded interviews used as evidence in chief; court

transcripts; and surveys of criminal justice professionals.

The admissibility and use of tendency, coincidence and relationship evidence
in child sexual assault prosecutions in a selection of foreign jurisdictions

Author: Associate Professor David Hamer

The literature review considers the legal treatment of tendency, coincidence
and relationship evidence applicable in sexual assault prosecutions in the
following foreign jurisdictions:

e England and Wales
e New Zealand

e Canada

e the United States.

Jury reasoning in joint and separate trials of institutional child sexual abuse:
An empirical study (Jury Reasoning Research)
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Authors: Professor Jane Goodman-Delahunty, Professor Annie Cossins and
Natalie Martschuk

The research examines how juries reason when deliberating on multiple
counts of child sexual abuse. Using mock juries and a trial involving charges of
child sexual abuse in an institutional context, the report investigates whether
conducting joint trials and admitting tendency evidence infringe on a
defendant’s right to a fair trial.

Sentencing Sentencing for child sexual abuse in institutional contexts (Sentencing
Research)

Authors: Emeritus Professor Arie Freiberg, Mr Hugh Donnelly and Dr Karen
Gelb

The research examines a number of sentencing and post-sentencing issues
with a focus on institutional child sexual abuse, including:

e sentencing law and practice

e the principles of sentencing

e sentencing standards

e the range of non-sentencing statutory measures available to detain
offenders in custody

e restrictions on and monitoring of offenders’ movements.

The research examines sentencing data for institutional child sexual abuse

cases.

It discusses possible bases for making institutions criminally liable for

institutional child sexual abuse.

A statistical analysis of sentencing for child sexual abuse in institutional
contexts (Sentencing Data Study)

Author: Dr Karen Gelb

The research expands on the sentencing database created for the Sentencing
for child sexual abuse in institutional contexts research report.

Originally, the database included only cases from New South Wales. The
database was expanded for this research to include cases from other
Australian jurisdictions.

It also provides a more detailed analysis of the interactions between the
factors collected in the database to build a more nuanced picture of the
nature of, and responses to, institutional child sexual abuse.

Delayed reporting The impact of delayed reporting on the prosecution and outcomes of child
and appeals sexual abuse cases (Delayed Reporting Research)

Authors: Professor Judy Cashmore, Dr Alan Taylor, Associate Professor Rita
Shackel and Professor Patrick Parkinson AM

The research looks at the impact of delayed reporting — which is common in
child sexual abuse offences — on the prosecution of child sexual abuse offences
in New South Wales and South Australia. It uses quantitative and qualitative
data to compare prosecution processes and outcomes in matters of child
sexual abuse reported in childhood with those reported when the complainant
is an adult.

A separate part of the research (Appeals Study) analyses grounds of appeal
and appeal outcomes in child sexual abuse cases in the New South Wales
Court of Criminal Appeal.
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1.4.5 Other projects

The Royal Commission has commissioned the following additional projects in relation to criminal
justice issues.

Tendency, coincidence and joint trials

In 2015, the Royal Commission obtained the opinion of Mr Tim Game SC, Ms Julia Roy and Ms
Georgia Huxley of the New South Wales Bar regarding tendency and coincidence evidence and joint
trials. We asked them to advise on whether ‘the rules as to admissibility of tendency and
coincidence evidence and as to when joint trials should be allowed — and the way they are being
applied — are appropriate’. Their opinion is published on the Royal Commission’s website. It is
particularly relevant to the issues discussed in Chapter 10 of this consultation paper.

In 2014, Royal Commission staff wrote the background paper Similar fact and propensity evidence
and joint trials in Australian jurisdictions. It reflects the law at 1 October 2014. The background
paper is available on the Royal Commission’s website.

Police data, guidelines and procedures

In 2015, the Royal Commission commenced the following three projects in relation to police
responses to child sexual abuse:

e Police data: The Royal Commission engaged Associate Professor Anna Ferrante and the Centre
for Data Linkage, Faculty of Health Sciences, at Curtin University to assist us to obtain and analyse
police administrative data from each jurisdiction. This police data project is designed to give us
information about current reports to police of child sexual abuse and how police respond to
them. We obtained police administrative data from each state and territory for the five-year
period from 1 January 2010 to 31 December 2014. This work is ongoing. We expect it to be
completed later in 2016.

e Police guidelines and procedures: The Royal Commission obtained under notice, from each
jurisdiction, information and documents relating to a number of matters relating to how police
respond to child sexual abuse. The documents sought included:

o policies and procedures on receiving and responding to reports of child sexual abuse
o police training

o specialist units or squads

o communication with institutions.

e Multidisciplinary and specialist policing data: This small data project was designed to estimate
how many child sexual abuse matters that are referred to multidisciplinary units involve child
sexual abuse in an institutional context, within the meaning of our Terms of Reference. The Royal
Commission engaged the New South Wales Department of Family and Community Services to
undertake a random sample of case files taken from sexual abuse cases accepted for a Joint
Investigation Response Team (JIRT) response by the JIRT Referral Unit to identify how many of
the case files involved allegations of institutional child sexual abuse.
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1.4.6 Obtaining information under summons

The Royal Commission has powers to issue summonses and Notices to Produce specified documents
or data.

For our work on criminal justice issues, we used these powers to obtain data and documents on a
range of issues, including:

e the police data and guidelines and procedures projects discussed in section 1.4.5
e the charging of certain offences in particular jurisdictions

e Witness Assistance Services

e adult sex offender treatment programs

e data and documents to support a number of the external research projects described in
section 1.4.4.

We also used these powers to obtain many documents and information for public hearings,
including Case Study 38 in relation to criminal justice issues.

1.5 Next steps

We seek input from all interested parties on the issues we raise in this consultation paper. This is an
important step for us in testing relevant views and raising options for further input.

Unless clearly stated otherwise, we have no settled views at this stage. We have drawn attention to
some particular issues, but we welcome submissions on any or all of the issues raised in this
consultation paper.

We invite all interested parties to make written submissions responding to this consultation
paper by midday on Monday 17 October 2016, preferably electronically, to
criminaljustice@childabuseroyalcommission.gov.au.

Interested parties are welcome to make submissions responding to only one or a few issues, or
to make submissions responding to all issues.

Submissions to this consultation paper will be made public unless the person making the
submission requests that it not be made public or the Royal Commission considers it should not
be made public. The Royal Commission generally makes the decision not to publish a submission
for procedural fairness reasons — for example, the submission may refer to an institution or make
allegations about a person that are of such a nature that it would not be fair to publish the
submission without giving that institution or person an opportunity to respond.
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2 The importance of a criminal justice
response

2.1 Criminal justice for victims

In our Redress and civil litigation report, tabled on 14 September 2015, we set out our
recommendations on redress and civil litigation, which were designed to ensure civil justice for
survivors.

While some of the issues in criminal justice and the criminal justice system’s response to institutional
child sexual abuse overlap with issues in civil justice, the criminal justice system raises a number of
additional or different considerations.

Criminal justice involves the interests of the entire community in the detection and punishment of
crime in general, in addition to the personal interests of the victim or survivor of the particular
crime. In contrast, civil justice operates much more as an adjustment of rights between the private
parties concerned.

Criminal justice may result in punishment that deprives an offender of their liberty. The stakes are so
high for the accused that the criminal justice system imposes a very high burden of proof and grants
a number of protections to the accused. In contrast, in civil justice, generally for the defendant only
money is at stake, and the system treats the parties more equally.

A criminal conviction provides public condemnation of an accused for wrongdoing. In contrast,
damages in civil justice may flow from much less serious conduct — that is, a failure to take adequate
care that caused loss to the plaintiff.

As we recognised in our report on redress and civil litigation, ‘justice’ is a broad term and it can be
an inherently individual and subjective experience.?

Many survivors have told us what they sought from the criminal justice system and what they would
have regarded as ‘justice’ for a criminal justice response:

e For some survivors, ‘justice’ requires a criminal conviction and lengthy term of imprisonment for
the perpetrator who abused them. Even then, some survivors have told us that no prison term
could adequately punish the offender for the acts of abuse that they committed, and no criminal
justice outcome could really reflect the damage the survivor has suffered in childhood and as an
adult.

e For some survivors, the public recognition that comes with a perpetrator’s conviction is ‘justice’.
A conviction gives some survivors a strong sense of justice, acknowledgement and recognition
and a very public statement that they have been believed.

e For other survivors, knowing that the police and the prosecution service have investigated their
allegations, laid charges against the alleged perpetrator and done their best to present the
evidence in a trial is ‘justice’. Even without a conviction, some survivors have told us that they
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found real benefit in being believed and supported by police and prosecutors and having a
chance to give their evidence and tell the court what happened to them.

e Other survivors have told us that they found real benefit in telling their story to the police and
feeling that they were believed. Even if an investigation was no longer possible or charges could
not be laid, their experiences in being listened to, respected and believed by people in authority
gave them a sense of ‘justice’.

Across all of these different levels of response and outcome, survivors have told us how important it
was to them to initiate a criminal justice response — even if it went no further than making a report
to police — because they wanted to protect other children and ensure that the person who abused
them could not go on to abuse other children. Many survivors also felt that they were speaking up
on behalf of other victims who were unable to report their abuse.

We recognise that a criminal justice response is important to survivors not only in seeking ‘justice’
for them personally but also in encouraging reporting of child sexual abuse and preventing child
sexual abuse in the future.

2.2 Past and future criminal justice responses

Many survivors of institutional child sexual abuse have told us of their experiences with the criminal
justice system.

In private sessions, we have heard accounts from survivors of their experiences of abuse from as
early as the 1920s. We have also heard accounts from survivors of their experiences with police,
particularly from the 1940s onwards, and of their experiences with prosecutions from the 1970s and
1980s onwards.

Personal submissions in response to Issues Paper No 8 — Experiences of police and prosecution
responses (Issues Paper 8) told us of abuse experienced in every decade from the 1940s through to
the 2000s, with many accounts relating to abuse experienced in the 1960s and 1970s. Many of the
personal submissions gave accounts of reporting to police, in most cases many years after the abuse
was experienced. Some submissions gave accounts of attempting to report to police on a number of
separate occasions. The earliest account of reporting to police given in the personal submissions was
areport in 1942. Other submissions gave accounts of reporting to the police in each decade from the
1960s until the present decade.

From the accounts in private sessions and the personal submissions in response to Issues Paper 8, it
is clear that some survivors have had positive experiences with the criminal justice system, while
others have had negative experiences. Some survivors have had a mix of both positive and negative
experiences over the course of their interactions with police, prosecutors, defence counsel and the
courts.

In general terms, many of the negative experiences we have been told about were experienced in
earlier periods of time through to the early 2000s. Many survivors have told us of positive
experiences with police and prosecutors in the last 10 years. Some survivors who told us of very
negative experiences in early periods also told us of much more positive experiences in more recent
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years, including where police have reopened investigations of their earlier reports and where
prosecutions have followed.

We know from our work on criminal justice issues that the criminal justice system has improved
considerably over recent times in recognising the serious nature of child sexual abuse and the
severity of its impact on victims. Governments have improved the capacity of the criminal justice
system to respond to child sexual abuse through amendments to crimes, criminal procedure and
evidence legislation. Police and prosecution services have improved their understanding of and
responses to allegations of child sexual abuse and to the needs of victims.

In our policy work on criminal justice responses, our main focus must be on understanding the
contemporary response of the criminal justice system to institutional child sexual abuse and on
identifying how it can be made more effective.

We have taken account of the many experiences of the criminal justice system we have heard about
in private sessions and personal submissions in response to Issues Paper 8 relating to earlier periods
of time. They have helped us to understand what survivors seek from a criminal justice response and
how criminal justice responses have already improved. In our report on criminal justice, we intend to
give a much fuller account of those past experiences and more recent improvements.

In this consultation paper, we focus on the contemporary response of the criminal justice system
and identifying areas where it might warrant further reform.

2.3 Criminal justice and institutional child sexual abuse

The criminal justice system is often seen as not being effective in responding to crimes of sexual
violence, including adult sexual assault and child sexual abuse, both institutional and non-
institutional.

Research identifies the following features of the criminal justice system’s treatment of these crimes:

e Lower reporting rates: Although data was only collected for persons over 18 years, the Australian
Bureau of Statistics Crime Victimisation Survey 2014-15 reported that only 25 per cent of victims
of sexual assault reported their most recent incident to police. This compares with 39 per cent
reporting face-to-face threatened assaults and 55 per cent reporting physical assault.?

e Higher attrition rates: Studies have found that police commence proceedings in only 15 to 20 per
cent of reported sexual assault matters, and one would expect the rate in child sexual assault
matters to be even lower for the reasons discussed below.*

e Lower charging and prosecution rates: In The impact of delayed reporting on the prosecution and
outcomes of child sexual abuse cases (Delayed Reporting Research) commissioned by the Royal
Commission, researchers Professor Judy Cashmore, Dr Alan Taylor, Associate Professor Rita
Shackel and Professor Patrick Parkinson AM report that in 2014 legal proceedings were
commenced in nearly 17 per cent of matters where children reported sexual assault incidents to
police in New South Wales and 33 per cent of matters reported by adults.® The figures are
substantially higher in South Australia (from 2010 to 2012, 55 per cent commenced for child
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sexual assault reports and 45.5 per cent of matters reported in adulthood), although the research
notes that a much greater proportion of matters was withdrawn or dismissed in South Australia.®

Fewer guilty pleas: The New South Wales Bureau of Crime Statistics and Research study on
attrition in the criminal justice system found that, in the higher courts, 45 per cent of those
proceeded against for a sexual offence against a child pleaded guilty, compared with 65 per cent
of those proceeded against for assault and 71 per cent for all offences. In the lower courts, 21 per
cent of those proceeded against for a sexual offence against a child pleaded guilty, compared
with 47 per cent of those proceeded against for assault and 57 per cent for all offences.’

Fewer convictions: Drawing from a number of studies, the Delayed Reporting Research quotes
figures ranging between 8 and 15 per cent of all matters reported to police ending with
conviction.®

Research also identifies the importance of detection — which is dependent upon reporting and
investigation —in deterring offending. The New South Wales Bureau of Crime Statistics and Research
has previously noted several studies showing little evidence that offenders given a prison sentence
are any less likely to reoffend than comparable offenders given a non-custodial sanction.’ They have
also noted studies showing that, unless the perceived risk of apprehension is high, the threat of
tougher penalties does not exert much deterrent effect on the stated willingness of people to
become involved in a particular offence.’® In other words, the perceived risk of being caught may be
a greater deterrent to committing crime than the risk of more severe punishment alone.

There are also features of institutional child sexual abuse cases that may affect the ability of the
criminal justice system to respond effectively to these cases. These include:

‘Word against word’ cases: Child sexual abuse offences are generally committed in private.
Typically, there are no eyewitnesses to child sexual abuse offences. Often there will be no
medical or scientific evidence capable of confirming the abuse. Typically, the only direct evidence
of the abuse is the evidence the complainant gives about what occurred. If the accused denies
the complainant’s allegations then the criminal justice system is left with a ‘word against word’
case, and it is likely to be more difficult for the jury to be satisfied beyond reasonable doubt that
the alleged offence actually occurred.

Complainant’s willingness to proceed: Because the complainant’s evidence is often the only
direct evidence of the abuse in child sexual abuse cases, their willingness to proceed with the
investigation and prosecution is usually vital; it is unlikely to be able to proceed without them.
This puts a particular focus on elements of the criminal justice system that are difficult for victims
and survivors, who are required to give accounts of the most personal and intimate details of the
abuse and to be challenged on those accounts in cross-examination. It also makes support for
victims and survivors particularly important.

Lengthy delays: We know that many survivors take years, even decades, to disclose the abuse
they suffered. They may need counselling and psychological care before they feel able to report
the abuse to police and more support before they are willing to make a statement and agree to
participate in a formal investigation. The delay can make it harder for them to give sufficient
details of the abuse. It may also make an investigation more difficult. If charges are laid, the
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accused may seek a stay of the prosecution or directions to the jury about the difficulties they
have faced in making a defence because of the passage of time and the loss of witnesses.

e Particularly vulnerable witnesses: Where there is no lengthy delay and the abuse is reported
fairly soon after it occurred, the victims may be young children who are particularly likely to face
difficulties in giving evidence and being cross-examined. Where the victim is a person with
disability which affects their ability to give evidence, they are also likely to face particular
difficulties independently of any issue of delay in reporting.

There are also many myths and misconceptions about sexual offences, including child sexual abuse,
that have affected the criminal justice system’s responses to child sexual abuse prosecutions. The
myths and misconceptions have influenced the law — particularly the common law through judicial
directions — and the attitudes jury members bring to their decision-making. The myths and
misconceptions may lead to a complainant’s behaviour being regarded as ‘counterintuitive’ to the
behaviour expected of a ‘real’ victim of sexual abuse, even though social science research
establishes that the behaviour is common — and sometimes even typical — for victims of sexual
abuse.

The following myths and misconceptions have been particularly prominent in child sexual abuse
cases:

children are easily manipulated into making up stories of sexual abuse

e avictim of sexual abuse will cry for help and attempt to escape their abuser — that is, there will
be no delay in reporting abuse, and a ‘real’ victim will raise a ‘hue and cry’ as soon as they are
abused

e avictim of sexual abuse will avoid the abuser — that is, a ‘real’ victim will not return to the abuser
or spend time with them or have mixed feelings about them

e sexual assault, including child sexual assault, can be detected by a medical examination —that is,
there will be medical evidence of the abuse in the case of ‘real’ victims.!

2.4 Operation of the criminal justice system

2.4.1 Purpose

There has been much academic debate about what might be said to be the purposes of the criminal
justice system. Purposes put forward include to protect the innocent, to punish individual offenders,
to maintain social order and to define how one person should treat another.? In addition to the
purpose of punishing the particular offender, the criminal justice system also seeks to reduce crime
by deterring others from offending.

In 2013, in an appeal relating to a sentence for manslaughter, six judges of the High Court stated:

the proper role of the criminal law is not limited to the utilitarian value of general deterrence.
The criminal law is more than a mode of social engineering which operates by providing
disincentives directed to reducing unacceptably deviant behaviour within the community. To
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view the criminal law exclusively, or even principally, as a mechanism for the regulation of the
risks of deviant behaviour is to fail to recognise the long-standing obligation of the state to
vindicate the dignity of each victim of violence, to express the community’s disapproval of that
offending, and to afford such protection as can be afforded by the state to the vulnerable
against repetition of violence.*> [Emphasis added.]

The Crimes (Sentencing Procedure) Act 1999 (NSW) recognises the multiple purposes of the criminal
justice system when it identifies the purposes of sentencing in section 3A as follows:

e to ensure that the offender is adequately punished for the offence

e to prevent crime by deterring the offender and other persons from committing similar offences
e to protect the community from the offender

e to promote the rehabilitation of the offender

e to make the offender accountable for his or her actions

e to denounce the conduct of the offender

e to recognise the harm done to the victim of the crime and the community.

Australian legal systems were adopted from the English common law. In English history, the
prosecution of crimes was a private matter, and victims were able to prosecute their own matters.'
However, as cities became more densely populated, particularly following the Industrial Revolution,
the criminal law became seen as a means to impose social order and thus a public matter.?®

Acts that can be described as ‘criminal’ are those which society has determined are so undesirable
that they should be publicly investigated and, where proven to the relevant standard, condemned.
The purpose of such condemnation is to make a public statement that the behaviour is a crime
against the community as well as the victim and requires punishment. Punishment recognises the
harm done to the victim but also operates to specifically deter the offender from reoffending and to
generally deter others in the community from offending.

In order to ensure transparency and consistency across society, these acts are generally specified as
offences in legislation passed by Parliament, and a maximum penalty is identified to guide courts in
setting a punishment that appropriately reflects society’s condemnation of the behaviour.

Police, prosecutors, courts and corrective services are publicly funded in recognition of the fact that,
in and of itself, the criminal behaviour is an offence against society itself. Regardless of whether the
crime has affected a victim, the criminal act is to be condemned, and it is a societal responsibility to
investigate, determine and punish that act.

The role of the state, and the community’s recognised interest in criminal justice, distinguish
criminal justice from civil justice. In redress and civil litigation, a survivor can initiate an application,
pursue it to completion and decide whether or not to accept any redress or compensation offered.
Even where there are formal systems and requirements, the survivor’s role is central and very little
may happen without the survivor’s active participation in and pursuit of the matter.
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In contrast, in the criminal justice system, agencies of the state, representing the community,
determine whether the matter can be investigated and prosecuted. Although the complainant’s
participation is likely to be vital, as noted above, their role in the criminal justice system is less clear.
It is not ‘their’ prosecution and they are likely to have far less control or ‘say’ over a criminal justice
response than they will in a civil justice response.

2.4.2 Adversarial nature

The criminal justice systems in Australian jurisdictions function through an ‘adversarial’ system of
justice, where the prosecution (representing the Crown) and the defence (representing the accused)
each put forward their case and any evidence in relation to whether the act was committed, by
whom, and with what intent. Theoretically, this ‘contest between the parties’ is designed to produce
the most compelling argument as to what the truth of the matter is.

In 2001 in the High Court’s decision in Doggett v The Queen,*® Gleeson CJ discussed the nature of the
adversarial system as follows:

In our system of criminal justice, a trial is conducted as a contest between the prosecutor
(almost always a representative or agency of the executive government) and the accused
(almost always an individual citizen). In the case of a trial by jury for an indictable offence, the
presiding judge takes no part in the investigation of the alleged crime, or in the framing of the
charge or charges, or in the calling of the evidence. Where the accused is represented by
counsel, the judge's interventions in the progress of the case are normally minimal. The
prosecution and the defence, by the form in which the indictment is framed, and by the
manner in which their respective cases are conducted, define the issues which are presented
to the jury for consideration. Those include not only the ultimate issue, as to whether the
prosecution has established beyond reasonable doubt the accused's guilt of the offence or
offences alleged, but also the subsidiary issues which, subject to any directions from the trial
judge, are said to be relevant to the determination of the ultimate issue. Such a system,
sometimes described as adversarial, reflects values that respect both the autonomy of parties
to the trial process and the impartiality of the judge and jury.'” [Emphasis added.]

The adversarial system of justice derived from the common law system of justice developed in
England and adopted in Australia. A criticism of this system is that, in setting the prosecution and
defence in competition with one another, the search for the truth of the matter is subsumed by each
party’s desire to establish their version as the ‘correct’ one in the pursuit of winning the case.

In Case Study 38 on criminal justice issues, a number of witnesses expressed the view that the
adversarial system does not meet the needs of vulnerable witnesses, including children and people
with disability, and that some modification of traditional approaches may be required.®

In his statement for Case Study 38, survivor Mr Kevin Whitley stated:

| want the system changed to one that seeks the truth, rather than an adversarial system
where it comes down to how good a barrister you can afford and/or the efficacy of the DPP
(or lack thereof). The French system, as an inquisitorial system, focuses on finding the truth. |
know there are positives and negatives of both systems but maybe there is some middle
ground.®
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Some participants in our private roundtable consultations also said that the adversarial system can
lead to poor outcomes for vulnerable participants. Those who may have difficulties communicating,
particularly orally, or a cognitive impairment may find it difficult to defend their evidence when it is
challenged by the defence in cross-examination. We have heard accounts of child witnesses breaking
down under cross-examination, essentially ‘giving up’ and then simply agreeing to everything the
defence counsel says to them in order to bring the cross-examination to an end.

Some jurisdictions have an ‘inquisitorial’ system of criminal justice, where the prosecution and, in
some cases, the judge participate in the investigation and evidence-gathering stages of the case. At
trial, it is the judge who is primarily responsible for the examination of witnesses and determining
the facts of the case. However, these jurisdictions use inquisitorial systems across their criminal
justice systems, not just in relation to child sexual abuse offences or institutional child sexual abuse.

We would not wish to see child sexual abuse cases pursued through a different system that is
outside of the main criminal justice system. There is always a risk that a different system for these
offences would have the effect of labelling them as less important or not ‘real’ crimes. Rather, we
consider that the criminal justice system should be made as effective as possible for responding to
child sexual abuse cases.

Of course, a recommendation that moved us from an adversarial to an inquisitorial system of
criminal justice for all criminal offences would take us considerably beyond our Terms of Reference.

In our criminal justice work, we are seeking to identify reforms that will make the criminal justice
system response to institutional child sexual abuse as effective as possible.

2.4.3 Protections for the accused

Given that the investigation and prosecution of criminal matters is undertaken by the state, there is
seen to be an imbalance of resources between the prosecution and the accused.?® Historically, this
imbalance was not simply that the state had more economic resources but also that the state could
effectively control aspects of the process — for example, determining the timing and location of any
trial — and had significant powers of investigation and arrest that were not available to the accused,
including questioning the accused themselves.

In recognition of this imbalance, a number of principles have emerged through the development of
the common law to ensure that trials are conducted fairly. These include the following:

e The prosecution must prove, beyond reasonable doubt, that the accused committed the crime or
crimes charged. The corollary of this principle is that the accused is presumed to be innocent until
proven guilty.

e The accused has a right to silence. This means that the accused cannot be compelled to give
evidence or confess guilt.

e The criminal trial should be conducted without unreasonable delay.

e The accused has the right to examine witnesses in order to test the credibility of the witness and
their testimony.
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e The prosecution is obliged to act independently and impartially and to conduct the case fairly.

e If an accused is charged with a serious offence and lacks the financial means to engage legal
representation, he or she should be provided with a lawyer.?

Although some of these principles have been amended to some extent through legislation (for
example, the right to silence and the right to examine witnesses), these protections for the accused
exist for all criminal offences, not just child sexual abuse offences.

Many survivors have told us that they feel that the criminal justice system is weighted in favour of
the accused. This may reflect the particular features of institutional child sexual abuse cases that
affect the ability of the criminal justice system to respond effectively to these cases, as discussed
above. For example:

e requiring proof beyond reasonable doubt is a very hard standard to satisfy in ‘word against word’
cases

e the onus of proof means that the accused is under no obligation to suggest a motive for the
complainant to lie or to offer an alternative explanation for events.

It may also reflect the fact that the prosecution is undertaken on behalf of the state and, until
relatively recently, the victim has had a confined role in any criminal trial.

2.4.4 Recognition of victims

Some survivors who have participated as complainants in prosecutions have told us that they felt
almost incidental to the criminal justice system and that they had little control over matters that
were very important to them.

The criminal justice system has been challenged by the need to recognise and support victims and
survivors in the criminal justice system while maintaining focus on the central role of the criminal
justice system in protecting the public interest in identifying and punishing crimes.

Recognition of victims has increased over the last 50 years.

As noted above, the criminal justice system operates on behalf of society as a whole, determining
whether an alleged offence occurred and punishing it in accordance with legislated maximum
penalties and sentencing procedures. Due to the adversarial nature of trials, and the right of the
prosecution and defence to run their cases as they see fit, the emergence of the modern criminal
justice system in the 1800s led to a system where the role of the victim was limited to that of being a
witness for the prosecution.?

However, in the 1960s and 1970s, literature emerged re-examining victim—offender relationships
and identifying the difficulties and distrust of the justice system that many victims experienced.?
Victims’ compensation schemes were introduced in the states and territories between 1967 and
1983.2% These systems recognise that the victim has suffered harm that should be compensated but
divorces that process from the determination of the guilt of the offender.

The General Assembly of the United Nations adopted the Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of Power on 29 November 1985. The principles set out to define the
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basic rights or entitlements of victims in relation to criminal investigation, court proceedings and the
provision of information. The key principles are:

e access to justice and fair treatment

restitution (from the offender)

e compensation (from the state if it is not otherwise available from the offender)

practical, medical and other assistance.
Each Australian state and territory has subsequently adopted or recognised victims’ rights.?®

In the 1990s, emphasis shifted towards providing greater support for victims.2® Australian
jurisdictions have also implemented legislation allowing victims to describe the impact of the
offence on them as part of the sentencing process. South Australia was the first to introduce victim
impact statements in 1989, with other jurisdictions following during the 1990s. Victim impact
statements are discussed further in Chapter 12. In most Australian jurisdictions, Director of Public
Prosecutions (DPP) guidelines now require prosecutors to consult with victims before making
decisions to change, modify or not proceed with charges already laid or decisions to accept a guilty
plea to a lesser charge. These requirements are discussed further in Chapter 7.

In 2013, Australia’s Attorneys-General endorsed the National Framework for Rights and Services for
Victims of Crime, which includes the following principles to guide existing services to victims and to
support victims’ rights:

1. Respectful and Dignified Treatment

Victims of crime are people from diverse backgrounds who should be treated with dignity and
respect and be provided with support that is responsive to their needs.

2. Information and Access — Supporting Vulnerable People

Victims of crime are people from diverse backgrounds who should be provided with timely
referral and information on a wide range of support services, regardless of the jurisdiction in
which they reside.

3. Justice and Fair Treatment

Victims of crime should be supported in understanding and exercising their rights as enshrined
in jurisdictional charters as they apply to them.

4. Financial Assistance

A person who has been injured by a crime should have access to financial assistance according
to the jurisdiction in which the crime was committed, regardless of where the victim ordinarily
resides.

5. Leadership and Collaboration

The Commonwealth, state and territory governments are committed to strong leadership at
all levels and collaboration between multiple stakeholders in implementing a national
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framework based on early intervention, streamlined service delivery, providing guidance to
victims in navigating the criminal justice system and flexibility in addressing victims’ needs.?’

In some circumstances, victims themselves may have legal representation in connection with a trial.
While the prosecutor represents the state or the public interest, there may be circumstances where
the victim’s interests warrant separate representation. For example, the defence may seek to obtain
the victim’s medical records, which may be subject to a claim for privilege such as sexual assault
communications privilege. In our public roundtable on DPP complaints and oversight mechanisms,
the Commissioner for Victims’ Rights in South Australia, Mr Michael O’Connell APM, also noted that
he has funded representation for victims in the context of consultation with the DPP when reviewing
decisions not to prosecute.?®

In a number of our roundtables, we have heard from victims’ rights commissioners and survivor
advocacy and support groups about the need to ensure that the provision of justice for victims and
survivors is at the heart of our criminal justice work.

We note that the Victorian Law Reform Commission has been conducting an extensive reference
regarding victims of crime in the criminal trial process and it is due to report to the Victorian
Attorney-General by 1 September 2016. Its report will be delivered too late for us to consider for the
purposes of this consultation paper, but we look forward to considering it when developing our
report on criminal justice issues.

2.5 Other responses to institutional child sexual abuse

2.5.1 Restorative justice

A number of stakeholders have argued that the Royal Commission should consider the use of
restorative justice approaches in connection with, or instead of, traditional criminal justice
responses to institutional child sexual abuse.

‘Restorative justice’ can describe a range of approaches to address harm. Those approaches
generally involve an offender admitting that they caused the harm and then engaging in a process of
dialogue with those directly affected and discussing appropriate courses of action which meet the
needs of victims and others affected by the offending behaviour.?

Some stakeholders have argued that restorative approaches may be a suitable alternative for
survivors who would find the prospect of participating in the criminal justice process too daunting or
that restorative approaches would meet the various justice needs of survivors better than the
punishment of the offender through the criminal justice system.

Some stakeholders suggest that the criminal justice response to child sexual abuse is not effective,
and they point to features discussed above, such as the lower reporting rates, the higher attrition
rates, the lower charging and prosecution rates, fewer guilty pleas and fewer convictions. Some
stakeholders suggest that restorative justice may offer more effective responses for more survivors
than are available in the criminal justice system.

To assess the evidence base for the use of restorative justice in criminal justice responses to cases of
child sexual abuse, particularly non-familial child sexual abuse, we commissioned a literature review
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on the use of restorative justice in criminal justice responses to institutional child sexual abuse and
related fields.

We were particularly interested in the outcomes of any evaluated approaches for other sexual or
personal violence, or child related crime, to the extent that they may inform possible approaches to
child sexual abuse or institutional child sexual abuse.

The literature review The use and effectiveness of restorative justice in criminal justice systems
following child sexual abuse or comparable harms is published on the Royal Commission’s website.

The literature review focuses on restorative justice approaches used within criminal justice systems.
It considers:

e the extent to which restorative justice is currently used in cases of institutional child sexual abuse
and other child sexual abuse

e the empirical evidence to support using restorative justice for child sexual abuse
e issues in and criticisms of restorative justice approaches
e considerations and implications for institutional child sexual abuse.

The literature review identified 15 restorative justice programs that were attached to criminal justice
systems. The programs had a variety of aims, including reducing reoffending, addressing victim—
survivor needs, including through providing alternative access to justice, and strengthening
communities.*

Such a variety of aims meant that it was difficult to determine simply whether a program ‘worked’ or
not, as it depended on who, and in what context, it was designed to work for. However, of the 30
studies evaluating the 15 programs, only three reported mixed or negative findings.>! None of the
programs that were identified had used restorative justice to address institutional child sexual
abuse.®?

The literature review also identifies conditions required for a program to be ‘successful’. These are:

e Skilled facilitators: The literature review found that specialised facilitators who are more
experienced and knowledgeable than standard restorative justice facilitators are required.
Facilitators need to be specifically aware of the complex power dynamics of sexual abuse.

e Specialisation: The literature review found that programs which acknowledged the particular
needs of victims and where experts in the harm to be addressed participated in both assessment
and conference phases of the program tended to be successful. Programs require specialists in
sexual violence.

e Screening: The majority of potential participants were actually screened out as either not
interested or unsuitable to participate in the program. For example, in the study that reviewed
the Victim Offender Conferencing program run by Corrective Services NSW, of all the referrals to
the program, only 8 per cent of cases resulted in a face-to-face conference where both the victim
and offender were interested in participating and assessed as suitable.

e Safety: Programs needed to ensure both the physical and emotional safety of participants.
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¢ Flexibility and responsiveness: Programs needed to be responsive to participants’ needs.

e Timing of the conference: As an aspect of flexibility and responsiveness, the program’s timing
and particularly the timing of the conference or meeting should suit the victim’s needs, rather
than being driven by a court timetable.

e Treatment programs: In most of the well-established sexual abuse programs, sex offender
treatment was required either as a precursor to or alongside the restorative justice process.

The literature review suggests that, for those victims of crimes who participate in restorative justice
programs that meet the identified conditions for ‘successful’ programs, the outcomes may be very
beneficial.

However, it appears that restorative justice may not be available for or of assistance to many
survivors of institutional child sexual abuse, including:

e because of the power dynamics and seriousness of institutional child sexual abuse offending,
restorative justice approaches may be suitable in only a small number of these cases

e many survivors do not wish to seek a restorative justice outcome with the perpetrator of the
abuse

e given the frequent delay before reporting, many offenders will be unavailable or unwilling to
participate in restorative justice approaches.

These considerations may explain why the literature review found no studies of restorative justice
programs being used in criminal justice responses to institutional child sexual abuse.

The considerations may be different when dealing with juvenile offenders who commit child sexual
abuse offences. Two of the programs identified in the literature review which offer restorative
justice programs for sexual violence offences include young offenders.?* One is the South Australian
Family Conferences program and the other program operates in New Zealand.3* The operation of the
criminal justice system in relation to juveniles is discussed further in Chapter 15.

The Royal Commission provided for elements of restorative justice approaches in institutional child
sexual abuse through the ‘direct personal response’ component of redress.

2.5.2 Redress and civil litigation

Our Report on redress and civil litigation, tabled on 14 September 2015, contained 99
recommendations aimed at providing civil justice to survivors of child sexual abuse in institutional
contexts.

We recommended that a process for redress must provide equal access and equal treatment for
survivors — regardless of the location, operation, type, continued existence or assets of the
institution in which they were abused — if it is to be regarded by survivors as being capable of
delivering justice. We made a series of recommendations about how such a redress process should
be implemented.
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Our recommendations in relation to direct personal response are discussed in Chapter 5 of the
Report on redress and civil litigation. Commissioners recognised how important it is to some
survivors to re-engage with the institution in which they were abused. Commissioners were very
clear that the direct personal response element of redress must be emphasised, and it is presented
as the first element of redress.

The Royal Commission’s recommendations on direct personal response were designed to ensure
survivors are provided with redress but are not required to re-engage with the institutions in which
they were abused unless they wish to do so.

We recommended that all institutions should offer the following elements as the minimum content
of direct personal response:

e an apology from the institution

e the opportunity to meet with a senior institutional representative and receive an
acknowledgement of the abuse and its impact on the survivor

e an assurance or undertaking from the institution that it has taken, or will take, steps to protect
against further abuse of children in that institution.

We also recommended a number of other principles for the provision of direct personal response
which were designed to ensure it was provided safely and effectively and in a way that was
responsive to survivors’ needs.

Our recommendations on redress, including for direct personal response, were addressed to past
incidents of institutional child sexual abuse —abuse that occurred before the cut-off date for our
recommended redress scheme. Our recommendations to reform civil litigation were designed to
address or alleviate the impact of future institutional child sexual abuse and to encourage
institutions to continue to offer redress in a manner that remains attractive to survivors of future
institutional child sexual abuse.

We see these recommendations as playing an important role in providing redress for survivors of
institutional child sexual abuse, and in many cases they will provide some justice for a survivor
where a conviction cannot be secured through the criminal justice system. We also see the changes
to civil litigation as providing a powerful incentive for institutions to adopt child safe practices, thus
helping to deter future abuse.

However, the recommendations on redress and civil litigation are not intended as an alternative to
criminal justice for survivors. Ideally, victims and survivors of institutional child sexual abuse should
have access to justice through both criminal justice responses and redress and civil litigation.

2.5.3 Victims of crime compensation schemes

All states and territories have established statutory schemes that allow victims of crime to apply for
and receive a monetary payment, as well as counselling and other services, from a dedicated pool of
funds. A victim of institutionalised child sexual abuse may apply for redress under these schemes if
they meet the eligibility requirements.
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As we discussed in our Redress and civil litigation report, some survivors have obtained some forms
of redress through statutory victims of crime compensation schemes. As stated in that report, we
are satisfied that higher payments than those available under statutory victims of crime
compensation schemes are appropriate under a redress scheme for survivors.3®

However, it is important to note statutory victims of crime compensation schemes here, because
some survivors have obtained a response to institutional child sexual abuse from these schemes. In
particular, some survivors have told us that they found real benefit in these schemes because the
decisions made by the relevant victims of crime tribunals or administrators gave the survivors official
recognition of the crimes committed against them.

2.6 Our approach to criminal justice reforms

It must be recognised that the criminal justice system is unlikely ever to provide an easy or
straightforward experience for a complainant of institutional child sexual abuse. The very nature of
the crime they are complaining of means that the experience is likely to be very distressing and
stressful.

However, we consider it important that survivors seek and obtain a criminal justice response to any
child sexual abuse in an institutional context in order to:

e punish the offender for their wrongdoing and recognise the harm done to the victim
e identify and condemn the abuse as a crime against the victim and the broader community
e emphasise that abuse is not just a private matter between the perpetrator and the victim

e increase awareness of the occurrence of child sexual abuse through the reporting of charges,
prosecutions and convictions

e deter further child sexual abuse, including through the increased risk of discovery and detection.

We also consider that seeking a criminal justice response to institutional child sexual abuse is an
important way of increasing institutions’, governments’ and the community’s knowledge and
awareness not only that such abuse happens but also about the circumstances in which it happens.

The criminal justice system can provide public recognition, condemnation and punishment of crimes
that cannot be obtained as effectively through the civil justice system. If these crimes are not
reported and prosecuted then there is a risk that institutions, governments and the community will
be unaware that they occur or will doubt their prevalence and impact.

We consider that all victims and survivors should be encouraged and supported to seek a criminal
justice response and that the criminal justice system should not discourage victims and survivors
from seeking a criminal justice response through reporting to police.

We recognise that there are many reasons why a victim or survivor may choose not to report the
abuse they have suffered or may withdraw from a prosecution. There are other circumstances in
which prosecutions may not be able to proceed — for example, where the offender has died or
cannot be identified.
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However, we are satisfied that any necessary reforms should be made to ensure that:
e criminal justice responses are available for victims and survivors who are able to seek them
e victims and survivors are supported in seeking criminal justice responses

e the criminal justice system operates in the interests of seeking justice for society, including the
complainant and the accused.

In this consultation paper, we focus on areas where we have identified, or interested parties have
told us, that reforms might be needed to achieve these purposes.

2.7 Regulatory responses to institutional child sexual
abuse

Given the difficulties in prosecuting institutional child sexual abuse cases discussed in section 2.3 and
the operation of the criminal justice system discussed in section 2.4, it is unrealistic to expect that all
true allegations of institutional child sexual abuse will result in a criminal conviction of the accused,
even if the criminal justice system is reformed to achieve the objectives we identified in section 2.6.

Victims may be left with a sense that justice has been denied them and that other children may be
left at risk of abuse by the perpetrator. This risk arises in the context of institutional child sexual
abuse in particular, where offenders may have access to many children.

We recognise the importance of ensuring that regulatory responses focusing on child protection can
interact effectively with criminal justice responses, particularly in cases where there is no criminal
conviction.

In Case Study 38, we heard evidence about several regulatory responses in New South Wales that
were able to operate even where a prosecution was discontinued and did not result in any
conviction:

e Reportable conduct: The NSW Deputy Ombudsman, Mr Steve Kinmond, gave evidence about the
operation of Parts 3A and 3C of the Ombudsman Act 1974 (NSW), which establish reportable
conduct schemes for the protection of children and of people with a disability, respectively. The
reportable conduct schemes require a range of government and non-government institutions to
report any allegations of sexual offending or misconduct against children or people with a
disability to the Ombudsman within 30 days.?” These allegations therefore may be reported to
the Ombudsman at the same time as they are reported to police.

Mr Kinmond outlined the role that the Ombudsman then plays in monitoring any investigation of
the allegation by the institution. As part of this role, the Ombudsman also considers information
available to him through his access to the NSW Police Force and child protection database
systems, COPS and KiDS respectively.®

The Ombudsman can then help to ensure that allegations do not ‘fall through the cracks’ by
passing on relevant information to police and child protection agencies and, where relevant, the
Office of the Children’s Guardian so that they can feed into the administration of the Working
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with Children Checks scheme.®® This ensures that appropriate action is taken to minimise the risk
of sexual abuse to children where criminal proceedings cannot be supported on the evidence
available or for any other reason.

The Ombudsman’s oversight of the investigation conducted by the institution also provides a
means of managing risks to children. While institutions are usually responsible for conducting
their own investigation, the oversight role provides a mechanism to ensure that investigations
are carried out satisfactorily and that appropriate action is taken at the end of the process. This
includes communicating with the appropriate regulator of the institution to ensure that
appropriate conditions are placed, or maintained, on the institution to reduce the risk posed to
children.*

e Working with Children Checks: As noted above, the NSW Ombudsman was able to provide
information to the Office of the Children’s Guardian and to require the institution to provide
information to that agency for the purposes of its administration of the Working with Children
Checks scheme.

e Industry regulation: The abuse alleged in this matter occurred in a childcare centre. We heard
evidence of how the licensing system for childcare centres played a role in reducing risks to
children. Ms Tracy Mackey, Executive Director of Early Childhood Education and Care Directorate
within the New South Wales Department of Education, gave evidence that the regulator took
immediate action to issue a notice of exclusion in relation to the alleged perpetrator.*! The
regulator then undertook an investigation and subsequently placed conditions on the licence of
the childcare centre to ensure that the alleged perpetrator was excluded on the basis that he
posed an unacceptable risk to the safety, welfare or wellbeing of a child or children enrolled at
the centre.*

While our focus in the consultation paper is on criminal justice responses to institutional child sexual
abuse, we also welcome submissions from interested parties identifying any difficulties or conflicts
in interactions between the criminal justice and regulatory responses to institutional child sexual
abuse which may prevent the effective protection of children from risks of institutional child sexual
abuse.

We welcome submissions that discuss the issues raised in Chapter 2.

In particular, we seek the views of all interested parties on our proposed approach to criminal
justice reforms and our view of the importance of seeking and obtaining a criminal justice
response to any child sexual abuse in an institutional context.
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3 Issues in police responses

3.1 Introduction

Many survivors have told us in private sessions about their experiences in interacting with police. In
a number of our public hearings we have also heard evidence about police responses and police
interactions with victims, survivors and their families. A number of submissions to Issues Paper No 8
— Experiences of police and prosecution responses (Issues Paper 8) also told us of personal and
professional experiences of police responses.

Police responses are particularly important because contact with police is usually a survivor’s point
of entry to the criminal justice system. The way that police respond to people who report child
sexual abuse can have a significant impact on the reporters’ willingness to participate in the criminal
justice system and their satisfaction with the criminal justice response.

Police are also effectively the ‘gatekeepers’ to later stages of the criminal justice response. Police
investigations will usually determine whether or not charges are laid and whether or not matters are
referred to the prosecution agency for possible prosecution.

In our private sessions, public hearings and submissions to Issues Paper 8, we have heard accounts
of both positive and negative experiences with police responses.

Some survivors have told us:
e they were satisfied with the police officers they dealt with
e they felt respected and believed by the police

e the police officers kept them informed throughout the police investigation and, in some cases,
throughout the prosecution process.

Other survivors have told us:
e they were dissatisfied with some or all of the police officers they dealt with

e theirinitial contact with police was a negative experience and this had an ongoing negative
impact on them

e they felt the police did not believe them or were judgmental towards them

e they were not kept informed of progress in the investigation unless they chased the information
themselves.

We have also heard evidence from a number of police officers about police responses and some of
the challenges police face in investigating institutional child sexual abuse cases.

We have examined police responses in a number of our public hearings, including:
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e Case Study 2, which considered YMCA NSW'’s response to the conduct of Mr Jonathan Lord, also
examined the police investigation of Mr Lord. The police investigation was conducted through the
multidisciplinary Joint Investigation Response Team (JIRT) located in Kogarah, Sydney. Case Study
2 considered the interactions between JIRT and YMCA NSW and between JIRT and parents of
children involved in the allegations.

e Case Study 9 on the Catholic Archdiocese of Adelaide and St Ann’s Special School examined the
South Australia Police (SAPOL) investigation of the allegations of child sexual abuse by the bus
driver at St Ann’s Special School, Mr Brian Perkins. It also examined issues in relation to SAPOL
not providing information to some parents and the broader school community.

e Case Study 30 on Victorian state-run youth training and reception centres examined the response
of Victoria Police to allegations of child sexual abuse of former residents at youth training and
reception centres, including its past and current policies and procedures.

e Inthe second week of Case Study 38 in relation to criminal justice issues, we examined police
responses to victims and survivors, particularly young children and people with disability. We also
examined how the requirements of the criminal justice system, including those concerning oral
evidence and cross-examination, affect the investigation of institutional child sexual abuse,
particularly where the complainant is a young child or a person with disability.

Over time, there have been many changes in how police agencies respond to victims and survivors of
institutional child sexual abuse. Many of these changes have been designed to improve police
responses for victims and survivors.

Changes in crimes, criminal procedure and evidence legislation have also enabled police to respond
more effectively to victims and survivors in the sense that these changes have made it more viable
for police to lay charges as an outcome of more investigations than was previously the case.

We have divided the discussion of police responses into two chapters. In this chapter, we first:
e outline our work to date in relation to police data
e discuss in more detail police responses to institutional child sexual abuse in the past

e discuss current features of police responses, including responses to historical and current child
sexual abuse and specialist and multidisciplinary responses

e outline the structure of police responses in each jurisdiction.

We then discuss each of the following topics, which we consider to be of particular importance in
ensuring that police responses are as effective as possible for victims and survivors of child sexual
abuse, including institutional child sexual abuse:

e initial contact with police
e encouraging reporting to police
e support services for victims and survivors while engaging with police

e police investigations
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e police investigative interviewing
e police charging decisions.

In Chapter 4, we consider issues that arise particularly in relation to child sexual abuse in an
institutional context: police communication and advice to institutions, children, families and the
community; and blind reporting to police.

3.2 Police data

3.2.1 Police administrative data

In 2015 the Royal Commission engaged Associate Professor Anna Ferrante and the Centre for Data
Linkage, Faculty of Health Sciences, at Curtin University to assist us to obtain and analyse police
administrative data from each state and territory.

This police data project is designed to give us information about current reports to police of child
sexual abuse and how police respond to them.

We obtained police administrative data from each state and territory for the five-year period from
1 January 2010 to 31 December 2014. We sought data on all alleged incidents of child sexual abuse
reported to and/or finalised by police in this period. The data sought includes details about:

e the time and place of the incident

the nature of the alleged offence

the victim and their relationship to the offender

the offender(s) or alleged offender(s)

the processing and outcome of each incident or ‘case’, including finalisation status and methods.

An analysis of the initial dataset suggested large variations between jurisdictions in the volume and
patterns of reported child sexual abuse and in the outcome of police investigations. It also identified
that some data was missing for some jurisdictions. We have obtained further data, and Associate
Professor Ferrante is undertaking further analyses.

This work is ongoing. We expect it to be completed later in 2016, and we expect to be able to report
on it in full in our report on criminal justice.

3.2.2 Multidisciplinary and specialist police data

We also undertook a smaller data project which was designed to estimate how many child sexual
abuse matters referred to multidisciplinary units involve child sexual abuse in an institutional
context, within the meaning of our Terms of Reference.

The Royal Commission engaged the New South Wales Department of Family and Community
Services to undertake a random sample of case files taken from sexual abuse cases accepted for a
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JIRT response by the JIRT Referral Unit to identify how many of the case files involved allegations of
institutional child sexual abuse.

We discuss the findings of this project in section 3.4.3.

3.3 Improvements in police responses

As we discussed in section 2.2, in our policy work on criminal justice responses, our main focus must
be on understanding the contemporary response of the criminal justice system to institutional child
sexual abuse and on identifying how it can be made more effective.

However, survivors had given us many accounts of police responses in the past. We have also heard
from police about significant changes over time in how they respond to child sexual abuse, including
institutional child sexual abuse.

3.3.1 Police responses in the past

In private sessions, case studies and submissions responding to Issues Paper 8, we have heard
accounts of people’s experiences in reporting to police. We have also heard accounts of people not
reporting to police, in some cases because of fear of the police or of not being believed. Some
survivors have told us that they disclosed the abuse to someone in authority — a teacher or child
protection officer — but, when these people did not believe them, they did not attempt to report to
the police.

In the personal submissions to Issues Paper 8, the earliest account of reporting to police was in 1942.
Other submissions gave accounts of reporting to the police in each decade from the 1960s until the
present decade.

In Case Study 28 on the Catholic Diocese of Ballarat, a survivor, Mr Gordon Hill, gave evidence that,
in the 1950s, he woke up in hospital some days after he had left the premises of St Joseph’s Home —
an orphanage in Ballarat, Victoria — to pick blackberries. He said that he tried to tell the doctor about
the physical and sexual abuse he had suffered in the home. Mr Hill gave the following evidence:

The copper in uniform turned around and said, ‘No, he’s just a runaway kid that we’ve been
looking for, for nearly three or four days’. He said to the other people, ‘Nobody does that sort
of thing [the abuse], | know the Home. | know because we’ve picked up runaways before’. |
said, ‘l wasn’t running away, all | was trying to do was have a feed’. He said to the other
people, ‘You’re wasting your time’.

From that day on, | trusted no one. At that time | was talking to somebody in authority,
somebody who you tell your kids they can look up to. But when you get that sort of reaction
that | did, it was like talking to a brick wall.*3

In Case Study 30 on Victorian state-run youth training and reception centres, we heard evidence
from survivors about their interactions with police in the 1960s. One of the cases considered in the
public hearing involved Mr Norman Latham, who was 15 years old in 1962. He was sexually abused
by a man in a car. He escaped from the car when police drove up to the car. Police arrested the man.
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The police document ‘Details of previous court appearances or warnings by an officer’ recorded the
following information:

LATHAM does not get on well with family and it appears that his parents do not take too much
interest in him ...

LATHAM was found in the company of a [redacted] who had offered to drive the boy home
but had taken him to a deserted track of the Boulevard Port Melbourne and Indecently
Assaulted him. LATHAM was not perturbed about the assault at all when questioned.**

In response to a question about what this notation tells us about attitudes of police to offences of
indecent assault in 1962, Victoria Police Assistant Commissioner Stephen Fontana stated:

it really highlights the lack of understanding that police had at the time in terms of the impact
these types of offences can have on individuals, particularly young children. When you read
this, whilst it says that it acknowledges that he was indecently assaulted, it sort of doesn’t
really highlight the seriousness of the actual offence, and it’s sort of commenting on the victim
rather than the perpetrator.®

He also commented on attitudes towards victims when he started policing in 1975:

| would say that the attitude of members would vary, but | think there was probably a
disbelief, and | think that’s what came out in the Victorian Law Reform Commission’s review in
2004, that there was a lot of disbelief at times. And particularly if you’re dealing with —and |
know in this case we’re dealing with children that were in institutions such as Turana,
Winlaton and Baltara — well, a number of members would probably consider them, if they
were out there involved in crime, they were probably considering them to be troublemakers
and maybe not believable and that wouldn’t have been the case, and this is probably the
difficulty, they weren’t really drilling into the background of these children to find out what
was actually going on in their lives.*

Case Study 19 considered the response of the State of New South Wales to child sexual abuse at
Bethcar Children’s Home in Brewarrina, New South Wales. In the early 1980s, some children who
lived in the home complained to police about abuse in the home. One survivor, Ms Leonie Knight,
told of her experience of reporting the abuse:

She took me to the police station in Bourke to make a statement. | cannot remember if | made
a statement or not. | do not recall any action being taken and | remember getting the sense
that the police did not believe my story. | kept going to the police station and asking them if
there was a court date or what was happening, but there were different police officers there
each time and they didn’t know much about it.*’

We found that the police responses to the children who reported abuse in 1980 and 1983 failed to
comply with the procedures in place at the time.*®

Many survivors have given us accounts of reporting to the police in the 1990s and early 2000s. Some
told us that their experience of reporting to police left them feeling disbelieved or unsupported.
Some said that they felt police were rude and dismissive or that they were unprepared for the
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reports and were unsympathetic. Some survivors told us that police seemed uninterested and did
not take a statement or decided not to investigate.

A lack of continuity of staffing in the police response was also raised. For example, one survivor told
us that the investigation of their matter ran for two years and there were six different officers in
charge at different times.

Some survivors told us that they found the interview experience unsatisfactory. Survivors have told
us about having to discuss the abuse in the public area of the local police station or having their
statements taken with other people walking in and out of the room.

3.3.2 Major inquiries affecting police responses

As we discussed in section 2.2, in general terms, many of the negative experiences of police
responses that we have been told about occurred in earlier periods of time through to the early
2000s. We know that the criminal justice system, including the police response, has improved
considerably over recent times in recognising the serious nature of child sexual abuse and the
severity of its impact on victims.

Some of the improvements in police responses have been prompted or encouraged by various child
protection inquiries in different states and territories. We note briefly here two major inquiries
which were particularly significant in leading to changes in police responses to child sexual abuse in
the two largest jurisdictions, New South Wales and Victoria:

e the Royal Commission into the New South Wales Police Service (Wood Royal Commission)

e the Victorian Law Reform Commission (VLRC) inquiry and Sexual offences: Law and procedure
final report.

Wood Royal Commission — New South Wales

In New South Wales, the paedophile reference to the Wood Royal Commission, conducted from
1995 to 1997, made recommendations about police responses to child sexual abuse.* The report
highlighted the need for greater collaboration, coordination and training when investigating child
protection in New South Wales.

Before the Wood Royal Commission turned its attention to the paedophile reference, New South
Wales Government agencies had already begun to work on improving collaboration. In September
1993 the investigation and management of child abuse was raised at a state-wide interagency
conference. The then NSW Police Service developed an action plan to address issues that the NSW
Police Service and the then Department of Community Services (DoCS) encountered when
investigating child abuse. Central to this plan was the formation of teams consisting of police and
DoCS officers.

In 1994 and 1995, two joint investigation teams were set up as the pilot program. An evaluation of
this model identified a reduction in emotional trauma for child victims, more effective investigation,
improved interagency collaboration and better-quality briefs of evidence.>°
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Following the recommendations of the Wood Royal Commission, the New South Wales Government
made a commitment to coordinating the key government agencies to implement the joint
investigation model.

In 1997, the Commissioner of the NSW Police, the Director-General of DoCS and the Director-
General of NSW Health signed a memorandum of understanding about joint investigation. This
memorandum recorded the responsibilities of the three agencies most directly involved in child
abuse investigations.®! We discuss the multidisciplinary approach in New South Wales in
section 3.4.3.

Victorian Law Reform Commission inquiry and report

In Victoria, the VLRC inquiry and Sexual offences: Law and procedure final report>* were key drivers
of reforms to Victoria Police’s response to sexual offending, including child sexual abuse.

The VLRC found that the police response to sexual assault was undermined by police attitudes and
beliefs among detectives that there is a high rate of false complaints.>?

The VLRC found that there was a lack of investigator knowledge about sexual offending. It
recommended the establishment of specialist sexual assault investigative units, the development of
specialist training for sexual offence investigators, more transparent brief authorisation and better
data collection.

In 2006 the Victorian Government responded to the VLRC report through the launch of the Sexual
Assault Reform Strategy. Victoria Police has developed specialist and multidisciplinary approaches to
responding to sexual offences, including child sexual abuse, which we discuss in section 3.4.4.

In Case Study 30 on Victorian state-run youth training and reception centres, we heard evidence
from Assistant Commissioner Fontana of Victoria Police. Assistant Commissioner Fontana stated that
there were significant shifts in both the culture and practice of policing in Victoria during the 40
years that he has been with the police force.> He gave evidence about a rape investigation and
evaluation group that he was part of in the 1980s:

historically we had no centralised rape squad; all the investigations of serious sexual offences
were done by local criminal investigation branches ...

We found sufficient deficiencies in the investigation of these offences [serious sexual offences
committed by serial offenders]; the lack of specialist skills and knowledge and, as | said before,
there was poor record-keeping in a lot of cases; some files had been destroyed unfortunately,
and so, we recommended some significant change which resulted in the establishment of the
former Rape Squad.>®

He agreed that the VLRC inquiry and report had resulted in a significant change in the attitudes
amongst police as an institution:

In terms of police and others, in terms of how we approach investigations and provide support
for victims in these matters particularly.>®
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3.4 Current police responses

3.4.1 Introduction

States and territories take different approaches in their police responses to child sexual abuse,
including institutional child sexual abuse. This is not surprising given the different sizes — in relation
to population and geographically — of the states and territories. We anticipate that the police
administrative data analysis we discussed in section 3.2.1 will show that the jurisdictions experience
very different rates of reporting of child sexual abuse and that the nature of the reports also differ.

In section 3.4.2 we outline two of the key issues around which police responses may differ:
e child sexual abuse reported as a child and child sexual abuse reported as an adult
e specialist, multidisciplinary and co-located policing responses.

In sections 3.4.3 to 3.4.11 we outline the current approach in police responses in each Australian
jurisdiction.

3.4.2 Issues in police responses

Reporting as a child or as an adult

One of the areas in which police responses may differ is whether they provide different responses to
child sexual abuse reported as a child, and to child sexual abuse reported as an adult. For example,
some police responses provide a specialist response focused on the special aspects of interviewing
children, while others provide a specialist response focused on the special nature of sexual offences.

The research report, The impact of delayed reporting on the prosecution and outcomes of child
sexual abuse cases (Delayed Reporting Research), by Professor Judy Cashmore, Dr Alan Taylor,
Associate Professor Rita Shackel and Professor Patrick Parkinson AM, looks at the impact of delayed
reporting — which is common in child sexual abuse offences — on the prosecution of child sexual
abuse offences in New South Wales and South Australia. It uses quantitative and qualitative data to
compare prosecution processes and outcomes in matters of child sexual abuse reported in childhood
with those reported when the complainant is an adult.

New South Wales and South Australia were studied because they are the only states with equivalent
statistical analysis bodies that can produce multi-year ‘clean’ datasets for both police and court data
collections.’” The Bureau of Crime Statistics and Research (BOCSAR) provided data for New South
Wales and the Office of Crime Statistics and Research (OCSAR) provided data for South Australia.

The Delayed Reporting Research identifies a number of interesting aspects of relevance to police
responses, including:

e trends in reporting to police

e delays in reporting to police
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e the likelihood of cases proceeding to prosecution.*®

A point of particular interest here is the delay in reporting where offences are alleged to have been
committed by a person in a position of authority. The Delayed Reporting Research states:

In both states, most reports were made within three months of the incident, but there was an
upward trajectory in the number of reports made beyond 10 years after the offence data,
especially for sexual and indecent assault. In both states too, males were more likely to delay
their reporting, and for longer, than females. The longest delays occurred when the person of
interest/suspect was a person in a position of authority. For these suspects, the majority of
reports were made at least 10 years after the incident, especially in South Australia; 75 per
cent of reports of sexual assault involving persons in a position of authority in South Australia
were made 10 years or more after the incident compared with 56.5 per cent in New South
Wales. The state difference was much more marked for indecent assault: 72.1 per cent in
South Australia and 45.3 per cent in New South Wales. This may reflect the abolition of the
statute of limitations and the impact of the Mullighan Inquiry.>® [Emphasis added.]

Police and court data does not allow a close match with the definition of child sexual abuse in an
institutional context under the Royal Commission’s Terms of Reference. ‘Person in authority’ in
police and court data will catch some institutional abuse but not all institutional abuse. ‘Person in
authority’ is therefore a conservative proxy for institutional child sexual abuse, and it is likely that it
understates institutional abuse within the Royal Commission’s Terms of Reference.®

In the Delayed Reporting Research, it can be seen that the significantly longer delays in reporting
where the suspect is a person in authority are particularly evident in Figures 14a and 14b in relation
to New South Wales®! and Figures 58a and 58b in relation to South Australia.?

This suggests that, particularly for institutional child sexual abuse, it is likely that many reports to
police will be made by adults. This makes the issue of the police response to adults who report
sexual abuse they suffered as a child of particular importance in relation to institutional child sexual
abuse.

Another point of particular interest for both police and prosecution responses is the impact of
delayed reporting on the likelihood of a case proceeding to a prosecution and the likely outcome of
the prosecution.

The Delayed Reporting Research states:

The association between the New South Wales and South Australia Police data on the
likelihood of legal action being initiated in adult and child reports was not straightforward ... In
New South Wales, legal action was more likely with increasing delay, until the delays extended
to 10 to 20 years, after which the likelihood of legal action decreased. In South Australia, the
pattern was quite different — reports of sexual assault were somewhat more likely to result in
legal action with immediate reporting but there was little difference for indecent assault ... in
the most recent South Australian data for the period 2010-12, there was little difference
between the likelihood of arrest or report for child and adult reported offences (see Figure 81:
51 per cent compared to 46.4 per cent).%
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The Delayed Reporting Research also discusses possible explanations for these patterns, including
the following:

There are several possible explanations for the perhaps counterintuitive finding of delayed
reports in New South Wales being more likely to proceed than those reported more quickly.
One explanation articulated by a Crown prosecutor was that the complainants in historical
matters are generally willing to proceed in contrast to those involved in recent reports:

Very often if they have delayed reporting for some time, and now they are
reporting, they are quite vehement about proceedings whereas if you have a child
where it’s just been reported, the parents are trying to balance whether this is in the
best interests of the child to proceed.

In contrast, cases of same day or next day disclosure in childhood may involve more situations
where parents, having made an initial report to the police, decide that they do not want to
proceed with the prosecution.

The Delayed Reporting Research also discusses factors that may lead to differences in the likelihood
of conviction between prosecutions where the report was made as a child and prosecutions where
the report was made as an adult. The researchers report:

there was no drop-off in convictions for sexual assault with increasing delays between the
offence and finalisation in the higher courts in either state. This was not the case for indecent
assaults or cases heard in the lower courts ...

The fact that there was no diminution in the conviction rate with longer delays in the higher
courts is counterintuitive given concerns about evidentiary issues and the impact of warnings
to the jury about the dangers of delayed complaints ...

However, there is some indication that judges may view adult witnesses more positively than
children, in terms of cognitive ability, even though all the complainants were children at the
time of the alleged offence/s ... ODPP lawyers also suggested that juries may be likely to
believe a complainant-victim in ‘old” matters with long delays; in the words of one, ‘otherwise
why would you come forward after all these years?’ There is also the possible selection factor,
and the view that testifying in such mattes is very stressful and complainants are unlikely to go
through all it entails unless they are determined and reliable witnesses.®®

These two points of interest suggest that:

many reports of institutional child sexual abuse are likely to be made by adults

reports made by adults — delayed reports — should not be assumed to have poorer prospects of
leading to a prosecution or a conviction when compared with reports made by children

police responses to reports by adults are important particularly in relation to institutional child
sexual abuse.

It is still likely that many reports of institutional child sexual abuse will be made by children and that
police responses to reports by children are important.®® It is not a question of favouring or
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prioritising responses to either adults or children; rather, the aim should be to provide the most
effective response possible to both groups.

Specialist and multidisciplinary responses

The Royal Commission engaged Dr Nina Westera, Dr Elli Darwinkel and Dr Martine Powell to conduct
a review of the literature concerning:

e the use and effectiveness of specialist police investigative units and multidisciplinary approaches
in Australia, the United Kingdom and the United States

e what features of specialist units might determine their effectiveness.

The literature review, A systematic review of the efficacy of specialist police investigative units in
responding to child sexual abuse,® is published on the Royal Commission’s website.

The literature review suggests that specialist units, especially in the form of multi-agency centres,
can improve police responsiveness to complainants who allege child sexual abuse.

The literature review distinguishes between the following specialist and multidisciplinary responses:

e Police-only specialist unit: A unit where police officers are co-located to perform the primary role
of investigating sexual abuse or assault.

e Joint investigation specialist response: A unit where police and child protection officers are
co-located to perform the primary role of investigating sexual abuse or assault.

e Multi-agency centre: A unit where police and at least two other agencies are co-located to
perform the primary role of providing a coordinated response to sexual abuse or assault. The
combination of agencies varies in each centre but may include child protection, counselling,
medical and forensic, child interviewing, victim advocate and prosecution services.

A summary of some of the key findings of the literature review is as follows:

e Overall, 23 out of 27 published evaluations of specialist investigative units found that the units
resulted in a more effective police response than traditional approaches. The four main
categories measured in the published evaluations were victim satisfaction, professional
stakeholder satisfaction, investigative process and investigation outcomes. Specialist units either
improved outcomes in these measures or left them unchanged.

e Inadequacies in the design of the published evaluations made it difficult to draw clear conclusions
about the efficacy of specialist units. The only published studies directly comparing specialist and
traditional units related to four of the 11 different specialist units, all of which were multi-agency
centres. This small number makes it impossible to delineate which features of the specialist units
make them more or less effective.

e Victim satisfaction: Qualitative surveys and interviews with adult victims and the families of child
victims suggest that these participants were more satisfied with a specialist unit than a traditional
response. Positive results from specialist unit involvement included the victim feeling valued by
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police, having greater privacy and having improved access to services. However, some victims
were still concerned about negative police attitudes and lengthy delays in investigations.

Professional stakeholder satisfaction: Qualitative surveys and interviews suggest that
professional stakeholders strongly support specialist units as opposed to a more traditional
response. Professional stakeholders mostly cited improved response effectiveness and increased
job satisfaction as the main benefits. They supported the need to co-locate agencies and deliver
services by way of a collaborative approach between agencies.

Investigative process: Cases involving specialist units reported higher rates of police, child
protection and medical service involvement compared with cases dealt with using traditional
responses. The extent of delays in investigation times did not change, but professional
stakeholders suggested that specialist unit involvement improved the timeliness and ease with
which victims were able to access services. There is insufficient published research to conclusively
determine the influence of specialist units on the quality of investigation.

Investigation outcomes: Specialist units recorded higher arrest rates and numbers of charges
compared with traditional responses. However, there was not enough evidence to draw any
conclusions about how specialist units influence prosecution and conviction rates or sentence
length.

Challenges: Common themes in the published evaluations identified the challenges inhibiting the
effectiveness of specialist units as:

o insufficient resources (including staffing) to meet the high workload
o inadequate quality of leadership, management and personnel
o insufficient training for unit staff

o ineffective multi-agency collaboration.

The literature review helps to inform an understanding of the current approaches adopted in
Australian jurisdictions.

3.4.3 New South Wales

Structure of police response

The NSW Police Force response to child sexual abuse is structured as follows:

Child Abuse Squad: The Child Abuse Squad is a specialist response organised around children
rather than around sexual abuse. In addition to sexual abuse, it responds to serious physical
abuse and neglect. It is located within the Serious Crime Directorate of State Crime Command.
Generally, it focuses on alleged offences against children under 16 years of age. It also covers
alleged offences against Aboriginal and Torres Strait Islander children aged 16 and 17 and some
‘person in authority’ offences which extend to children aged 16 and 17. (Person in authority
offences are discussed in Chapter 5.) The Child Abuse Squad is the policing component of the
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multidisciplinary response to child abuse through the JIRT, discussed below. It includes the Child
Abuse Response Team (CART) and the police component of 22 JIRTs.

e Sex Crimes Squad: The Sex Crimes Squad responds to sexual assault matters that are likely to be
protracted, complex, serial and serious. It also provides support to Local Area Commands and
assistance to the Child Abuse Squad. It is located within the Serious Crime Directorate of State
Crime Command. It provides leadership on some issues in relation to historical child sexual abuse.
It also contains the Child Exploitation Internet Unit, which investigates child sexual abuse and
exploitation of children facilitated through the use of the internet and related computer and
telecommunications devices; and the Child Protection Register.

e Local Area Commands: Local Area Commands generally respond to child sexual abuse matters
where the complainant is 16 or older at the time of report or investigation. Local Area Commands
are likely to provide the response to child sexual abuse reported as an adult, including reports of
historical child sexual abuse.

e Specialist task forces: Specialist task forces are established from time to time, including to
respond to child sexual abuse matters. For example, a number of historical institutional child
sexual abuse matters involving multiple complainants have been investigated by specialist task
forces.

Joint Investigation Response Team (JIRT)

JIRT is a multidisciplinary response to child abuse, including child sexual abuse. Initially, police and
child protection were partners in the multidisciplinary response. Following a recommendation made
in 2006, in 2009 NSW Health became a full partner in JIRT.

Under the multidisciplinary response, joint decision-making commences at the JIRT Referral Unit
(JRU). The three partner agencies collectively review and assess each referral against JIRT criteria to
determine whether a matter is accepted for a joint response.

Referrals to JRU come from the Child Protection Helpline. Many matters are reported by mandatory
reporters, including police. The matters are triaged and assessed, and information is gathered from
all three agencies. Once a referral has been assessed, if it is accepted it is sent out to the JIRT units
for further investigation.

The multidisciplinary response through JIRT combines:

e risk assessment and protective intervention services from the Department of Family and
Community Services

e criminal investigation services from the NSW Police Force through the Child Abuse Squad
e therapeutic and medical services from NSW Health.

Half of the 22 JIRTs are co-located, which means that all three agencies work from the same
premises. In the other JIRTs, staff from the three agencies do not work from the same site, although
they still provide a joint response.
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In practice, in the JIRT process each of the agencies receives information and undertakes a local
planning response. A joint coordinated response to an allegation is then provided. The police
response takes the lead on issues of criminal investigation.

The criteria for determining what sexual abuse matters will be referred to JIRT are as follows. There
are also criteria for matters of physical abuse and neglect:

Sexual abuse

Sexual abuse is any sexual threat imposed on a child or young person. Adults, adolescents or
older children, who sexually abuse children or young people, exploit their dependency and
immaturity. Coercion that may be physical or psychological is intrinsic to child sexual abuse
and differentiates child sexual abuse from consensual peer sexual activity.

Referral criteria for sexual abuse reports:
e Disclosure and/or evidence of sexual assault.

e Any reports of sexual abuse of a child under the age of 18 years where the alleged
offender is over the age of criminal responsibility ie 10 years.

e Presentation of physical indicators consistent with sexual abuse eg venereal diseases,
pregnancy, unexplained bruising on or bleeding from genitals, presence of semen of [sic —
on] child, unexplained bruises to breast, and

e The CSC [Community Services Centre] will assess reports of sexualised behaviour and
allegations where offenders are 10 years and under.®® [Reference omitted.]

We understand that, where the alleged victim is between the ages of 16 and 18 years and where
there are no reported ongoing risk of harm issues, reports of sexual assault by a peer, stranger or
acquaintance are referred to the Local Area Command, rather than to JIRT, for investigation and
management.

In 2015, the Royal Commission sought information on how much of JIRT’s work involved allegations
of institutional child sexual abuse within the meaning of the Royal Commission’s Terms of Reference.

As discussed above, the JRU assesses all referrals to JIRT.

JRU provided us with a breakdown of the number of matters referred to, and accepted by, the JRU
over a 12-month period in 2014-2015. In this period, 4,062 matters were accepted where the initial
report involved possible child sexual abuse.

We contracted the New South Wales Department of Family and Community Services to analyse a
random sample of 100 JRU case files from the 4,062 files in the category of accepted possible sexual
abuse cases. The caseworkers who undertook the analysis were asked to identify whether the case
involved allegations of institutional child sexual abuse and, if it did, what kind of institution was
involved and what the position of the alleged offender was.

The sampling results indicated that 19 of the 100 cases involved possible child sexual abuse in an
institutional context. Ten cases involved out-of-home care and five involved schools. In eight cases
the alleged offender was another child.
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Based on the error margin advice we obtained from researchers, the results suggest that, on the
information available at referral stage, somewhere between 13 and 28 per cent of accepted referrals
of possible child sexual abuse involve institutional child sexual abuse as defined by the Royal
Commission’s Terms of Reference.

The possible range of 13 to 28 per cent cannot be reduced without reviewing a much larger sample
size.

In a submission in response to Issues Paper 8, the NSW Ombudsman discussed his audit of the
implementation of the NSW Interagency Plan to Tackle Child Sexual Assault in Aboriginal
Communities.®® The Ombudsman’s audit examined the operation of JIRT, with a particular focus on
the operation of the Child Abuse Squad in 2011 and 2012.7°

The Ombudsman’s audit identified that the introduction of the JRU had led to a much higher than
anticipated increase in the number of cases accepted by JIRT and that it would be timely to review
the level of JIRT resourcing.”® In his submission, the Ombudsman listed a number of initiatives
introduced since his audit to improve productivity and performance in the Child Abuse Squad,
including additional staff, development and review activities and the establishment of a Child Abuse
Response Team to support squads that are working on complex investigations.”?

The policies and procedures of JIRT have been considered in a number of case studies, including:

e Case Study 2: Case Study 2 considered YMCA NSW's response to the conduct of Mr Lord. It also
considered the response of the NSW Police Force through JIRT. Case Study 2 is discussed in more
detail in section 4.2.

e Case Study 37: Case Study 37 considered responses to child sexual abuse at RG Dance Pty Ltd and
at the Australian Institute of Music. It also considered the response of the NSW Police Force
through JIRT.

e Case Study 38: In the second week of Case Study 38 in relation to criminal justice issues, one of
the matters considered involved allegations of child sexual abuse in a childcare centre in Sydney.
The case study considered the response of the NSW Police Force through JIRT.

3.4.4 Victoria

Structure of police response

Victoria Police’s response to child sexual abuse is structured as follows:

e Sexual Offences and Child Abuse Investigation Teams (SOCITs): SOCITs are a specialist response
organised around both children and sexual abuse. In addition to responding to adult and child
sexual offences, SOCITs also respond to other forms of child abuse. SOCITs provide the police
component of Multi-Disciplinary Centres (MDCs), which provide co-located rather than joint
responses. SOCITs receive most of their referrals from the Department of Health and Human
Services (DHHS) Child Protection services. A Protecting Children Protocol between Victoria Police
and DHHS governs both agencies’ responses to victims.
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e Sexual Crimes Squad: The Sexual Crimes Squad focuses on ‘category 1’ offences, which are
serious and life-threatening sexual offences, particularly sexual assault offences by a stranger.
While the Sexual Crimes Squad is unlikely to be involved in responding to individual cases of
institutional child sexual abuse, they formed part of Taskforce Cider House, discussed below. The
Sexual Crimes Squad is attached to Crime Command.

e Task forces: Specialist task forces are established from time to time, including to respond to child
sexual abuse matters. In particular:

o SANO Task Force was established to investigate historical and new allegations that have
emanated from the Victorian Parliament Family and Community Development Committee
Betrayal of trust: Inquiry into the handling of child abuse by religious and other non-
government organisations (the Betrayal of Trust report) and from this Royal Commission.

o Taskforce Cider House investigated allegations of the sexual exploitation of children in out-of-
home and residential care in the Dandenong area. The task force combined investigators from
the Sexual Crimes Squad and Dandenong SOCIT and a DHHS child protection worker.”

o Taskforce Astraea investigates online child sexual abuse, grooming and child exploitation. It is
now part of the Joint Agency Child Exploitation Team.”*

Sexual Offences and Child Abuse Investigation Teams (SOCITs)

The SOCIT model started as a pilot in 2007 with a trial of two teams. The implementation of the
model was completed in 2012. There are 28 SOCITs and 370 specialist detective positions
throughout Victoria.

Procedures for handling child sexual assaults are governed by the Victoria Police Code of practice for
the investigation of sexual crime’ and relevant parts of the Victoria Police Manual.”®

In Victoria police receive child sexual abuse allegations through a number of channels. SOCITs
receive most reports from DHHS under the Protecting Children Protocol. Child sexual abuse may also
come to the notice of police through referrals from Centres Against Sexual Assault (CASAs) and
schools. Some children will also attend police stations with their families to make a report to
police.”

In Victoria, the response is largely led by police and the police consult with other agencies as they
consider appropriate. Ms Leanne Miller, Director of Child Protection in West Division, DHHS, told our
public roundtable on multidisciplinary and specialist policing responses that in Victoria reports are
received through various ‘intake points’ rather than through a centralised unit, as in the JRU
approach in New South Wales. Ms Miller said that reports could come through police, CASAs or from
other agencies, and child protection services do not necessarily have any involvement.”

The foreword to the Victoria Police Code of practice for the investigation of sexual crime states in
relation to SOCITs:

Victoria Police has come a long way in improving responses to sexual offences.

page 100 Criminal justice consultation paper



We have transitioned to a specialist model of investigation, through our Sexual Offences and
Child Abuse Investigation Teams (SOCITs) where specially selected and trained detectives are
dedicated to investigating these crimes.

We continue to improve our responses through world-class education and training and
collaborative partnerships.”®

SOCIT MDCs combine SOCIT with child protection expertise from the DHHS and counsellors and
advocates from CASAs. An MDC enables these services to be co-located. Police investigators, child
protection workers and sexual assault counsellors or advocates, with strong links to forensic medical
personnel, work collaboratively in one location to provide responses to adult and child victims of
sexual assault and child physical abuse.

However, they provide a co-located response rather than a joint response. Ms Helen Bolton, Chief
Executive Officer of the Barwon Centre Against Sexual Assault, provided an overview of the co-
located approach in Victoria:

We've been co-located in the Barwon MDC since 2012. Prior to moving into the MDC, we
didn’t really have a great relationship with police and child protection in terms of a lot of our
victims wouldn’t report. We would give them the details of the police and we knew that they
would disengage from our services and not report.

Moving into the MDC in Barwon, we have 30 counsellor advocates, we have approximately
16 SOCIT detectives, two sergeants and a senior sergeant and we have seven child protection
staff ...

The way that we work together is that if a victim presents to CASA — there are many entry
points, but | will talk about the CASA entry point — we will do an assessment and ask them if
they would like to report to police, or if they have. We will then literally walk down the
hallway, knock on the SOCIT door and say, ‘Can you come and give an options talk?’

So a detective will come into the counselling room and talk to that person about, ‘These are
the range of options that you have in reporting to police.” If it’s a child, we can immediately go
to child protection and SOCIT. We've had a number of cases where we have said, ‘We’ve just
had a disclosure of sexual abuse of a child. We need you now to take action and investigate
this.” So we work very closely together ...

Being in the one building, proximity has been a great benefit, and also the level of trust and
understanding about the way that each entity operates has been fundamental in improving
victims’ access to the range of services that they deserve. The model really wraps around the
victim from that point of first disclosure through to criminal prosecution.®

The foreword to the Victoria Police Code of practice for the investigation of sexual crime states in
relation to MDCs:

We [Victoria Police] are a key partner in Multi-Disciplinary Centres, where we work from a
single location alongside staff from Centres Against Sexual Assault, DHHS—Child Protection and
other partners to provide victims a coordinated and comprehensive response.®!
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The policies and procedures of Victoria Police, including SOCITs, have been considered in a number
of case studies, including:

e Case Study 30: In Case Study 30 on Victorian state-run youth training and reception centres,
Victoria Police Assistant Commissioner Fontana gave evidence about the systems, policies and
procedures of Victoria Police between 1960 and 1993 to respond to allegations of child sexual
abuse in the centres; and the current systems, policies and procedures of Victoria Police in
relation to allegations of sexual abuse of children at youth justice centres.

e Case Study 38: In the second week of Case Study 38 in relation to criminal justice issues, one of
the matters considered involved allegations of child sexual abuse in a residential home in
Victoria. The case study considered the response of Victoria Police.

3.4.5 Queensland

Structure of police response

The Queensland Police Service’s response to child sexual abuse is structured as follows:

e Child Protection and Investigation Units (CPIUs): CPIUs investigate criminal matters relating to
child abuse if the complainant is still a child at the time of the report and investigation. CPIUs are
spread across Queensland, with 37 offices and three satellite offices. CPIUs receive reports from
local police, child protection services (including through mandatory reporting), non-government
institutions and others. CPIUs provide the police representative on Suspected Child Abuse and
Neglect (SCAN) teams.

e Child Safety and Sexual Crime Group: The Child Safety and Sexual Crime Group is part of State
Crime Command. It includes the Child and Sexual Crime Investigation Unit, Task Force Argos
(which investigates computer-facilitated crimes against children) and the Child Protection
Offender Registry.

e General duties police: General duties police will often provide the first response to victims and
survivors. Regional services are supported by specialist units, including CPIUs and criminal
investigation branches.

Suspected Child Abuse and Neglect (SCAN) teams

SCAN teams are established under the Child Protection Act 1999 (Qld). They combine expertise from
child protection, health and education agencies and from the Queensland Police Service. They
include Aboriginal or Torres Strait Islander representatives for matters concerning Aboriginal or
Torres Strait Islander children.

CPIUs provide the Queensland Police Service members of SCAN teams.

SCAN teams respond to familial child abuse. However, familial abuse includes abuse in out-of-home
care (other than residential out-of-home care), so it includes some institutional child sexual abuse
within the meaning of the Royal Commission’s Terms of Reference.
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SCAN teams coordinate between the key state agencies where it is established that a child is in need
of protection under the Child Protection Act. If a matter fits within the SCAN criteria, it will be
referred to a SCAN team. SCAN representatives represent their services in any ongoing decision-
making process around the needs of the child.

3.4.6 Western Australia

Structure of police response

Western Australia Police’s response to child sexual abuse is structured as follows:

e Child Abuse Squad: The Child Abuse Squad (CAS) investigates matters including sexual abuse of a
child under 13 years of age outside of the family setting where the offender is known, sexual
abuse of children within the care of the child protection department when the offender is linked
to the department, and sexual abuse of a child where the alleged offender is a person in
authority.

e Sexual Abuse Squad: The Sexual Abuse Squad investigates matters including reports of sexual
penetration of a child under 13 outside of the family setting and where the offender is unknown,
reports of sexual penetration of a child who is over 13 and under 16 outside of the family setting,
and reports of sexual offences committed against incapable persons.

e ChildFIRST Assessment and Interview Team (CAIT): CAIT is a multidisciplinary response from the
Department for Child Protection (DCP) and Western Australia Police. CAIT assesses all new
referrals of child sexual abuse in Western Australia (where the complainant is still a child) and
conducts interviews with children. CAIT was established in 2009 in response to the introduction
of mandatory reporting legislation. CAIT receives reports locally or through referral from child
protection. If a report is made at a police station, the attending officer makes a record in the
Incident Management System, which generates an automatic notification to CAIT if child abuse is
involved. When CAIT receives a complaint of child abuse, police and DCP hold a strategy meeting
where decisions are made based on the needs of the child. In making decisions, CAIT takes into
account the child’s welfare and the operational needs of the police investigation.

Multi-agency Investigation and Support Team (MIST)

The Multi-agency Investigation and Support Team (MIST) is a joint services team that responds to
child sexual abuse cases. It was established in 2015 at the George Jones Child Advocacy Centre in
Perth.

MIST includes a police investigation team, child protection workers, specialist child interviewers,
medical services, psychological therapeutic services and two Child and Family Advocates. The MIST

model is operating as a trial with Parkerville Children and Youth Care, a not-for-profit organisation.??

Mr Basil Hanna, Chief Executive of the George Jones Child Advocacy Centre, told the public
roundtable that MIST is based on the methodology of ‘child advocacy centres’, which emanated
from Scandinavia and the United States.®2 MIST is designed to formalise existing arrangements
where the George Jones Centre may provide support to children who are interviewed by police.
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MIST is currently operating as part of a three-year trial, which will be evaluated by the University of
South Australia. It is designed to provide holistic services to both the child and their family.®

In relation to preliminary results of the operation of MIST, Mr Hanna told the roundtable:

The interim report from the research was released only two weeks ago. That report speaks of
far more positives than challenges and we’re very enthusiastic about that. The final report will
be issued in March to April of next year. We are hoping that we can continue this relationship
with the police.®

Mr Hanna also described the key benefits of MIST as follows:

Fundamentally, what a not for profit provides that is different is the child and family
advocates, who are very much the linchpin between what we do as professionals, as police or
DCP [Department of Child Protection], to talk [to] the family who are in a terrible state, really
lack a lot of volition, don’t know what’s going on, and to be able to guide them through the
process so they know what’s happening when the police are interviewing their child and they
know what the next steps are. We take this family right through from that tertiary, high acuity
element, right through into secondary, until they are ready to be discharged.

To have immediate access to a psychologist — we have 19 psychologists that work with us, so
the child can be referred to a psychologist who, once again, provides services until they are
not needed any more. We think that’s a great model for the child and the family.8®

In considering whether MIST-style responses should be available throughout Western Australia, the
size of the state may create particular challenges. Detective Inspector Mark Twamley of the Sex
Crime Division, Western Australia Police, told the roundtable:

It might not be wise to have a bricks and mortar response to issues in the Kimberley, but more
a mobile response.

My colleagues based in Broome currently have what is called the Kimberley response team,
which is a group of detectives and child interviewers who, whilst centred in Broome, operate
throughout the Kimberley and visit our indigenous centres and our indigenous communities
throughout the Kimberley, West Kimberley and East Kimberley, and they provide, to the best
of their ability, the level of service that we try to provide down in Perth at our centralised
office. Of course, one of the challenges for them is to try to harness the abilities of family and
child advocates, psychologists and other health services to go along with them.?’

3.4.7 South Australia

SAPOL manages its investigation of sexual offences using a tiering system. Tier 1 offences are
investigated by Local Service Area crime scene investigators (CSls) and tier 2 offences are
investigated by the Sexual Crime Investigation Branch (SCIB) and Forensic Response Section (FRS).
SAPOL makes decisions on which tier a matter falls into using criteria such as whether the offender is
unknown, the age of the victim, the extent of the offending and the nature of the offending.

SAPOL'’s response to child sexual abuse is structured as follows:
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Local Service Areas (LSAs) and Criminal Investigation Branches (CIBs): CIBs are generally
responsible for responding to an allegation of a sexual offence. They can seek advice from the
local Family Violence Investigation Section (FVIS) or the Sexual Crime Investigation Branch (SCIB).

Family Violence Investigation Section: FVIS is responsible for family violence but also provides
advice on child abuse and child protection matters.

Sexual Crime Investigation Branch: SCIB provides a specialist criminal service for the prevention,
detection and investigation of sex-related crimes. SCIB also provides specialist advice and
assistance on these crimes to LSAs. SCIB has three multidisciplinary teams with specialist skills in:

o victim management (responsible for medical examinations, statements, interviews and the
health and welfare of victims)

o sexual crime investigation

o child exploitation investigations (including online offending, targeting and investigation of
persistent, systematic or predatory abuse/exploitation of children)

o investigations involving HIV criminal offending.

Child Protection Services (CPS): CPS conducts interviews with victims under the age of seven,
which are observed by police.

SAPOL receives reports from a number of channels, including direct reports to police, reports to the
Families SA Child Abuse Report Line (including mandatory reports) and reports from other agencies.

SAPOL'’s policies and procedures have been considered in a number of case studies, including:

Case Study 9: Case Study 9 considered the responses of the Catholic Archdiocese of Adelaide and
SAPOL to allegations of child sexual abuse at St Ann’s Special School. We heard evidence about
SAPOL'’s approach to the disclosure of information from 1991 until 2001 and about how SAPOL
would respond to such allegations now (or at least at the time of the hearing in March 2014).88

Case Study 38: In the second week of Case Study 38 in relation to criminal justice issues, one of
the matters considered involved allegations of child sexual abuse against a school bus driver in
Adelaide. The case study considered SAPOL’s response to the allegations.

3.4.8 Tasmania

Tasmania Police does not have a specialist child abuse unit or squad. Criminal Investigation Branches

throughout Tasmania have dedicated Victims Units that respond to allegations of sexual assault,
including those alleged to have been committed upon children. The Tasmania Police Fraud & e-
Crime Investigation Services unit investigates online child sexual abuse, child exploitation material
and bestiality matters.

Tasmania Police has cross-agency agreements relating to joint investigations, including a

memorandum of understanding between Children and Youth Services in the Tasmanian Department

of Health and Human Services and Tasmania Police.
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3.4.9 Australian Capital Territory

In ACT Policing, first response to child abuse and sexual assault matters is generally the responsibility
of patrol teams. Criminal Investigations (Cl) teams may perform this role, for example, in response to
referrals from client agencies.

The Sexual Assault and Child Abuse Team (SACAT) includes the Adult Sexual Assault Team (ASAT) and
the Child Abuse Team (CAT). ASAT responds where the victim is 16 years and over, and CAT responds
when the victim is under 16. In addition to sexual abuse, CAT also investigates physical assaults upon
children under 10 years of age. All child sexual abuse investigations are led by SACAT or a nominated
Cl member.

There are no cross-agency specialist investigation units. However, we understand that there are
memoranda of understanding between the Australian Federal Police (AFP) (which provides ACT
Policing) and relevant health and medical services.

In the second week of Case Study 38 in relation to criminal justice issues, one of the matters
considered involved allegations of child sexual abuse by a respite carer in Canberra. The case study
considered the response of ACT Policing.

3.4.10 Northern Territory

The Child Abuse Taskforce (CAT) is a joint initiative between Northern Territory Police, the
Department of Children and Families (DCF) and the Australian Federal Police. CAT investigates
allegations of serious and complex child abuse and neglect and refers less complex allegations to
local police officers. Investigators from the Northern Territory Police Major Crime section and DCF
work together on CAT investigations. Northern Territory Police receives reports either locally or
through the DCF.

In Case Study 17 on the Retta Dixon Home, one of the matters examined was the response of the
Northern Territory Police in 1975 and 2002 to allegations of child sexual abuse at the home.

3.4.11 Commonwealth

The AFP has implemented Joint Anti Child Exploitation Teams (JACET) in most states and territories.
JACET co-locates AFP members with state and territory sex crime squads (or equivalent) and they
respond jointly to online child exploitation matters.

The AFP Child Protection Operations team investigates offences under the Criminal Code Act 1995
(Cth) with a focus on online child exploitation material and offenders who travel offshore and
commit sexual offences overseas.

3.5 Possible principles for initial police responses

3.5.1 Introduction

We have received many accounts from victims and their families and survivors about their
experiences of police responses, particularly initial non-specialist police responses.
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We consider that there may be value in identifying principles which focus on general aspects of
initial non-specialist police responses that are of particular importance or concern to victims and
survivors and that might help to inform police responses.

Of course, police agencies may consider that they already act, or aim to act, in accordance with such
principles. However, there may be benefit in stating them so that they continue to receive priority in
police responses.

This is particularly important in non-specialist police responses. As discussed in section 3.4, many
police agencies have introduced specialist responses either for child complainants or for all
complainants of sexual abuse. However, even where there is a specialist response available, victims
and their families or survivors may have initial contact with a non-specialist police response.

3.5.2 Aspects of initial police responses

Based on the information we have and our consultations to date, we consider that the following
general aspects of police responses, particularly non-specialist responses, are of particular
importance to victims and survivors:

e training in child sexual abuse issues

e referral to support services.

Training in child sexual abuse issues

When coming forward to report child sexual abuse, a victim’s or survivor’s first contact with the
criminal justice system is likely to be with the police.

There is likely to be a strong link between this first contact with police and the level of satisfaction of
a victim or survivor’s overall experience with the criminal justice system. In his submission in
response to Issues Paper 8, Mr Michael O’Connell APM, the South Australian Commissioner for
Victims’ Rights, stated:

As the first point of contact, the police are in an ideal position to set a positive tone for the
entire criminal justice system ...

Victim surveys in modern industrialised countries consistently show that the attitude of the
first police officer with whom a victim first has contact can be a major determinant of victim
satisfaction.®

This is consistent with what we have heard from survivors in private sessions and in submissions in
response to Issues Paper 8.

In some of the accounts we have heard, contemporary child sexual abuse is reported soon after the
abuse is first disclosed and while the victim is still a child. These accounts suggest that, generally,
victims and their families are quickly referred to specialist responses where these specialist
responses are available.

However, it seems that some adults who come forward to report historical abuse may still face
poorer responses, particularly where specialist responses are not available for them.
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In Case Study 38 in relation to criminal justice issues, we heard evidence from Mr Sascha Chandler
about sexual and physical abuse he suffered from 1990 to 1992 while he was a student at Barker
College in Sydney. Mr Chandler gave the following evidence about his experience of reporting the
abuse to police:

In February 2006 | attended the Hornsby Local Area Command and spoke to a police officer at
the front counter. An intimidating uniformed police officer took me to a room and | didn’t
know where to start. The same officer took a two-paragraph statement from me over a period
of half an hour. | was then told that someone would be in touch with me shortly.

| walked out of the police station and over the railway crossing and contemplated throwing
myself into the path of a train. | thought to myself, ‘I have just done the hardest thing | have
ever done and that was the response?’ This short discussion and rapidly constructed
statement was well below what | had expected and left me feeling as though the police didn’t
care and that nothing more would eventuate. There was no information about the process of
reporting sexual assault provided to me at this time. It was like | was reporting a stolen wallet.
The only thing that stopped me committing suicide was the thought of my children.*®

Mr Chandler was later contacted by detectives at Hornsby Local Area Command and attended the
station. He gave the following evidence:

The interview lasted about three or four hours. It was a horrific experience. The environment
was cold, sterile and unfriendly and | became emotional when | began retelling the details of
my abuse. One of the detectives responded by telling me that | would need to toughen up or |
wouldn’t be up to the barrage that was expected from the defence. | found this interview
quite stressful and poorly handled. The detectives emphasised the unlikelihood of getting the
matter to trial let alone having Mclntosh prosecuted ...

Mr Chandler attended for a further interview. He gave the following evidence in relation to the
period following the further interview:

A short time later | was advised by one of the detectives that McIntosh had previously been
convicted of paedophile offences and was on parole when he offended against me. My initial
thought was great, at least they will believe me.?

Ultimately, the offender was convicted of 24 offences of child sexual abuse relating to Mr
Chandler.?

Mr Chandler now assists the NSW Police Force, including by delivering a presentation in detective
training sessions. During his presentation he tells his story and discusses matters he has identified as
imperative for investigators interacting with survivors.%

In its submission in response to Issues Paper 8, Survivors Network of those Abused by Priests (SNAP)
Australia stated:

While many survivors report as adults, in many ways recounting our experiences forces us to
become temporarily a terrified child, and we deserve the same consideration of our trauma
and specialised needs as a child witness.>
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A number of personal submissions in response to Issues Paper 8 identified better training for police
in understanding child sexual abuse as a necessary area for reform.

In our Redress and civil litigation report, in relation to the process of providing redress, we stated:

How survivors feel they were treated and whether they were listened to, understood and
respected are likely to have a significant impact on whether they consider that they have

received ‘justice’.%®

As one of the general principles for providing redress, we recommended that:

All redress should be offered, assessed and provided with appropriate regard to what is
known about the nature and impact of child sexual abuse — and institutional child sexual
abuse in particular — and to the cultural needs of survivors.®’

In relation to this principle, we stated:

All of those involved in redress, and particularly those who might interact with survivors or
make decisions that affect survivors, should have a proper understanding of these issues and
any necessary training.%

In relation to direct personal responses provided by institutions, we also recommended that:

Direct personal responses should be delivered by people who have received some training
about the nature and impact of child sexual abuse and the needs of survivors, including
cultural awareness and sensitivity training where relevant.*

These considerations are likely to arise just as strongly in criminal justice responses as they do in
providing redress.

Reporting to police is likely to be daunting for many victims and survivors. Victims and survivors will
need to tell police about an event or events which are likely to have caused them trauma and they
may be at risk of being re-traumatised in the reporting process.

Further, many victims and survivors will have had limited or no prior experience of the criminal
justice system. They may have no understanding of the legal process or legal language, or of what
information or levels of detail police need from them. Some survivors may have had experience of
the criminal justice system but as offenders rather than as victims, and they may have an even
greater uncertainty about or distrust of ‘the system’ as a result.

Many of those who have suffered institutional child sexual abuse may also have difficulties dealing
with institutions, including police agencies; and people in authority, including police officers. They
may have difficulty asking questions or giving their opinions without appropriate support.

In its consultation paper, The role of victims of crime in the criminal trial process, the VLRC defined
‘victim support’ with reference to the Victorian Victims’ Charter Act 2006 (Vic) as encompassing ‘the
respectful treatment of victims by all actors in the criminal justice system, the provision of
information and the referral to and delivery of, therapeutic and psychological assistance, protection
and practical help’.2® The provision of support for victims is ‘closely linked to victims’ perceptions of

the criminal trial process as fair and to their confidence in the criminal justice system’.20?
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In their 2010 report, Family violence: A national legal response, the Australian Law Reform
Commission (ALRC) and New South Wales Law Reform Commission (NSW LRC) stated:

It is clear that the most positive experiences of the criminal justice system for victims arise
when they are ‘treated respectfully ... listened to, believed and taken seriously’ as well as
being provided with timely and accurate information. In addition it is said that ‘ensuring the
complainant is well informed and well supported can improve not only their wellbeing and
experience as a witness but their capacity to testify confidently’.2°? [References omitted.]

Provision of information and support are discussed further below. As to the need to treat victims
with respect more generally, police will require a level of understanding of the complex trauma
victims have experienced and the impact it may have had on them.

In its submission to Issues Paper 8, knowmore recommended that police and prosecution agencies
adopt trauma-informed practices in dealing with survivors of childhood institutional sexual abuse. It
submitted this would benefit both survivors and police and prosecution agencies by ensuring the
wellbeing of complainants during the stressful process of interacting with police and prosecutors,
while enhancing the ability of the criminal justice system to make offenders accountable for their
criminal conduct.'®

Similarly, the Victim Support Service in South Australia recommended that complex trauma, sexual
assault and institutional abuse training be introduced for all police, prosecutions staff, the judiciary,
court staff and any other workers likely to come into contact with survivors during the process.*

In line with the general principle we recommended for the provision of redress and the
recommendation in relation to training for those delivering direct personal responses, it may
improve police responses if all of those who may come into contact with victims and survivors have
received some basic training about the nature and impact of child sexual abuse, and institutional
child sexual abuse in particular.

Of course, specialist police who are trained to provide a specialist response to sexual abuse or child
sexual abuse are likely to have received considerably more than basic training.

Referral to support services

Regardless of how good the initial police response is, reporting to police is likely to be a very difficult
experience for victims and their families and for survivors.

Families of younger victims that are dealing with an early disclosure of current abuse are likely to be
concerned to understand what has happened to their child and the implications of the abuse and
also to ensure that action is taken to stop the alleged perpetrator and protect their own and other
children who may be affected. Case studies 2, 9 and 38 provide a number of examples of the needs
of such victims and families.

Survivors who are reporting as adults may also have significant support needs. In Case Study 38, Mr
Chandler gave evidence that the initial disclosure to police particularly triggered his feelings of self-
destruction and suicidal impulses.%
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In his submission to Issues Paper 8, the South Australian Commissioner for Victims’ Rights, Mr
O’Connell, outlined the role for police in providing access to appropriate support services:

Police officers, as ‘crisis interveners’, therefore should assist by attending to victims’ safety
and security needs and also victims’ immediate medical and other practical needs. They
should also assist victims locate and mobilise their support resources (for example, family,
acquaintances); and, help victims to begin to reorganise and / or regain some control over
their lives.1%

Police have an opportunity to ensure that victims and their families and survivors are made aware of
available support services so that support can be provided to them as early as possible in the
criminal justice response.

We are aware that some police agencies already have arrangements in place to provide referrals to
support services.

For example, in Victoria, CASAs provide a variety of services for victims and survivors of recent and
historical sexual crimes, including immediate crisis care, longer-term counselling and support and
advocacy in relation to dealing with police, lawyers, courts and other aspects of the criminal justice
system. The Victoria Police Code of practice for the investigation of sexual crime states that all
victims and survivors have a right to these services and in all cases police should provide information

about accessing these services.'%’

In Case Study 38, in relation to criminal justice issues relating to child sexual abuse in an institutional
context, Detective Sergeant David Crowe of SACAT within ACT Policing in the Australian Federal
Police gave evidence in relation to ‘wraparound referrals’ in operation in the ACT:

A wrap-around referral is a system we have in place where the — it is what we call a wrap
around form, we fill in with the consent of the victim or, in this case, the victim’s parents. It
goes to our victim liaison officers area and they have access to a wide range of services,
including the Canberra Rape Crisis Centre, Domestic Violence Crisis Service and a lot of
different counselling services that are available. They try and work out the best ones suited for
the victim or the parents and the support gets arranged that way.®

Effective referrals to support services — and ongoing support from those services — may help to
maintain victims’ and survivors’ willingness to continue to participate in the police investigation and
any prosecution.

3.5.3 Possible principles for initial police responses

Taking account of these general aspects of initial non-specialist police responses discussed above,
the following could be considered as possible principles to inform initial police responses:

e Avictim or survivor’s initial contact with police is important in determining their satisfaction with
the entire criminal justice response and in influencing their willingness to proceed with a report
and to participate in a prosecution.

e All police who may come into contact with victims or survivors of institutional child sexual abuse
should be trained to:
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o have a basic understanding of complex trauma and how it can affect people who report to
police, including those who may have difficulties dealing with institutions or persons in
positions of authority (such as the police)

o treat anyone who approaches to police to report abuse with consideration and respect.

3.6 Encouraging reporting

3.6.1 Introduction

Police cannot respond to allegations of institutional child sexual abuse unless they know about those
allegations. Given that police are the entry point into the criminal justice system, reporting to police
is usually a necessary first step in obtaining any criminal justice response.

Reporting may be important not only in securing a criminal justice response for the particular victim
or survivor but also in preventing further abuse by the perpetrator.

An important part of the criminal justice system’s response to the issue of child sexual abuse needs
to be directed to encouraging victims, their families, survivors and third parties to report the abuse
to police.

We discuss possible offences for failures to report child sexual abuse in Chapter 6. We also discuss
the issue of blind reporting to police by third parties, particularly institutions and survivor advocacy
and support groups, in section 4.3.

Steps and procedures that may encourage reporting of institutional child sexual abuse include:

e providing an effective police response to initial contact from victims, their families and survivors,
as discussed in section 3.5

e making information available to victims, their families and survivors about what will happen
when they report to police and how they retain the right to decide not to proceed

e making available as many different channels as possible for reporting to police

e taking particular steps to encourage reporting from Aboriginal and Torres Strait Islander victims,
their families and survivors

e taking particular steps to encourage reporting from prisoners and former prisoners.

It is also likely that ensuring that the criminal justice system as whole — including police and
prosecution responses — provides an effective response to reports of institutional child sexual abuse
would also encourage further reporting. Effective responses demonstrate to victims and survivors
who have not yet come forward that it may well be worth reporting to police. Effective responses
may also encourage survivor advocacy and support services to have more confidence in the criminal
justice system and to convey this greater confidence to other victims and survivors who seek their
support and advice. This may in turn encourage more victims and survivors to seek a criminal justice
response by reporting to police.
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3.6.2 Aspects of encouraging reporting

The under-reporting of child sexual abuse

As noted in section 2.3, sexual offences, including child sexual abuse, have particularly low rates of
reporting.

In our Interim report we identified under-reporting as a significant barrier to victims and survivors
accessing justice.®®

We have heard a number of reasons why a victim or survivor may not report to police. Personal
submissions in response to Issues Paper 8 give accounts of survivors feeling too much shame or fear
to report. In some cases, survivors may not be aware that the abuse they suffered was a crime.°

In its submission in response to Issues Paper 8, knowmore stated:

Some survivors are concerned that they do not possess the resilience to proceed with what
they are told will be a lengthy and often difficult and stressful process, possibly further
traumatising them.?

Reporting may not be a good option for all survivors. Dr Cathy Kezelman AM, representing the Blue
Knot Foundation, told our public roundtable on reporting offences:

We would like to make the point that obviously everyone is an individual and we acknowledge
that for some reporting can be very re-traumatising and the whole process of the system, but
for others it can be quite empowering and part of the healing process. We help survivors to
explore their motivation in reporting and their expectations from doing so, as well as
providing information regarding the challenges of reporting that may not lead to prosecution,
that prosecution may not lead to a conviction and that the sentence being handed down may
not meet their expectations.!?

While respecting that some survivors may not wish to report, it may be important to ensure that, as
much as possible, the response of the criminal justice system as a whole, and police responses in
particular, do not themselves discourage reporting.

The consequences of under-reporting may be significant, not just for the survivor or victim but also
for others who may be at risk from the abuser.

In its submission in response to Issues Paper 8, knowmore stated:

Low reporting rates of childhood sexual abuse, for whatever reason, are of concern as they
are likely to result in offenders escaping identification and conviction, and in some cases,
maintaining contact with children and persisting in their offending.'!® [Reference omitted.]

Reporting to police may also assist other victims and survivors of the same perpetrator. At the public
roundtable on reporting offences, Dr Wayne Chamley from Broken Rites observed that, in his
experience, survivors are more likely to come forward and remain in the system if there are others
who can be helped:
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Yes, that’s right. And then they become motivated — I've heard them time and time again —
that they don’t want this to happen to any other person, what happened to them !

Respecting victim and survivor choices not to proceed

Many victims and survivors, and survivor advocacy and support groups, have told us that a
significant impediment to reporting is the uncertainty a victim or survivor may have about the
consequences of reporting to police.

Some victims and survivors are concerned that, once they report to police, they will have no choice
but to continue to participate in the criminal justice system right through to being the complainant
in a prosecution, even if they do not wish to do so. Other victims and survivors are concerned about
how the police might investigate their report and how disruptive it may be to their lives and the lives
of their families.

Dr Chamley from Broken Rites told the public roundtable on reporting offences:

In relation to what you’re saying, it has been my observation that people who don’t want
the police involved are often disclosing it for the first time to any person and what they’re
concerned about is the police are going to make a phone call and their wife or somebody
takes the call, or they’re going to receive a letter where the police in Sydney are on it. | don’t
think it’s that they don’t want to engage with the police, they’re worried about the

process.''

Some of these concerns are not well founded, particularly given current police responses.

Victims and survivors will not be forced to be complainants if they do not wish to be. Apart from any
other consideration, they are unlikely to be good witnesses if they do not want to participate. Also,
most prosecutions will not be able to proceed without their evidence. There will be only a small
number of cases, where there might be other evidence (such as photographs or video evidence of
the abuse), in which a prosecution might be able to proceed without the active participation of the
victim or survivor as the complainant.

Mrs Nicola Ellis from Ellis Legal told the public roundtable on reporting offences:

[T]hese days, we are able to say to people that the police will respect the choice, that if they
will go and talk to the police initially and give a statement and then for some reason, for their

wellbeing, they can’t continue to give evidence, that the police will respect that.!®

Current police responses also demonstrate greater sensitivity in the methods police use to
investigate reports.

Detective Superintendent Linda Howlett, Commander, Sex Crimes Squad in the NSW Police Force,
told our public roundtable on reporting offences about how police would engage with a person who
has been identified as a potential victim or survivor but who has expressed concern with engaging
with police. Detective Superintendent Howlett said:

I think it is on a case-by-case basis. Ideally, we wouldn’t contact the victim against their
wishes. However, depending upon some investigations, we actually have approached victims
under the context of possibly having witnessed or having other evidence that might assist a
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prosecution, and we explain that process to them. We certainly don’t knock on their door and
say, ‘We believe you are a victim of sexual abuse’. We approach them under the context that,
‘We believe you might have some information that might assist a current investigation.’*'’

Justice McClellan asked Detective Superintendent Howlett how the NSW Police Force would make
contact with a survivor of historical child sexual abuse after a significant passage of time. Detective
Superintendent Howlett replied:

It is a case-by-case basis. It depends upon the information and how we actually receive it.
Sometimes we get it through counselling services, so what we will do is make contact with the
counselling service and actually ask them if we could have an introduction to the victim. We
certainly don’t do cold-calling, knocking on someone’s door, because I've actually had victims
collapse in front of me, which is quite — you know, a lot of them have never disclosed to family
and friends and their children.!®

Detective Senior Sergeant Michael Dwyer of the SANO Task Force, Child Exploitation Task Forces,
Crime Command, Victoria Police, gave the Victorian perspective:

We have had the same thing, and we basically do the same — through the counselling services
or through a mobile telephone number. Obviously, we don’t speak to a third party. We make
sure that the person on the other end of the phone is the person who has been identified.
Some people want to talk to us and some don’t.**®

Given the greater sensitivity and understanding in current police responses, the issue now appears
to be ensuring that victims and survivors receive accurate information about what reporting to
police will entail and how police will respond.

Ms Karyn Walsh from Micah Projects told the public roundtable on reporting offences:

Wherever there has been a positive and constructive conversation with a police person who is
able to explain the process in a very objective way, cannot make promises, you know, can
explain people are really positive about that ...}%°

Also, under current police responses, it is more likely that a survivor will be able to report, even if
they do not wish to pursue the matter at that time, on the basis that they will be willing for police to
contact them in future if other survivors of abuse by the same perpetrator come forward.'?* This
may be particularly relevant for reports of institutional child sexual abuse, where a survivor may
know or suspect that they were not the only person abused by a perpetrator who had access to
many children.

Publishing information for victims and survivors

One of the ways in which police can assist victims and survivors to receive accurate information
about what reporting to police will entail and how police will respond is by publishing clear
information for victims and survivors. This information can be published online on police websites,
but it can also be produced in a format that would enable survivor advocacy and support groups and
institutions to provide it to victims and survivors who approach those groups for support.
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Detective Senior Sergeant Dwyer of the SANO Task Force in the Crime Command of Victoria Police
told the public roundtable on reporting offences that, following the Betrayal of Trust report, he

recognised that Victoria Police needed a pampbhlet to give people options for reporting to police.'??

Detective Senior Sergeant Dwyer provided the Royal Commission with a copy of the pamphlet
Reporting sexual assault to police. It gives information about the importance of coming forward and
advice about the process and access to support services. It also explicitly discusses the option of not
continuing with an investigation. This information is also provided on the Victoria Police website.
The information in the Victoria Police pamphlet and website is reproduced in Appendix B.

We have also heard that police will proactively engage with the wider community to encourage
victims, survivors and witnesses to come forward. While we have been advised that police will not
tend to ‘cold call’, they will publicise investigations that are taking place and call for other witnesses
or victims to come forward, particularly where a suspect appears to have been involved in a pattern
of offending.’?

We have also heard that police should ensure that the advice they provide about reporting covers
what is relevant for survivors who are reporting historical abuse, not just for victims and their
families who are reporting current abuse.

Ms Walsh told the roundtable that it was important for survivors to receive information about the
criminal justice system, not just about reporting options but also about what use is made of
information and how it is managed, how historical abuse and current abuse allegations are handled
and differences between them, and how the different processes work together.'?*

Ms Carol Ronken, representing Bravehearts, expressed support for Ms Walsh’s comments. She told
the roundtable that it is crucial to make sure that victims know where to go for support and that
they are supported throughout the system. Ms Ronken said that not knowing what is going to
happen at every step can be a huge barrier to going forward with a report to the police. Ms Ronken
referred to a brochure entitled Loud and clear, which was published some years ago by Bravehearts,
the Queensland Police Service and the Queensland Law Society. She said the brochure gave adult
survivors step-by-step guidance as to what was going to happen from the time they report to
police.'?

In preparing or updating guides, police agencies might wish to seek input from survivor advocacy
and support groups to ensure that the guides are as useful as possible for victims and survivors and
help them to understand their options and obtain appropriate support. It might also help police to
understand the fears that victims and survivors might have in reporting to police so that they can
allay those fears if possible in the material they prepare.

A number of participants at our public roundtable on reporting offences stated that very few
survivors refuse to report to police if they are well supported.’?® Given the role that support services
often play in receiving survivors’ initial disclosures, helping them to understand their options and
ultimately perhaps supporting them in reporting to the police, it might be important for support
services to have a good and up-to-date knowledge of how police respond to reports.

Ms Walsh told the roundtable:
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the role of supporting people through all of the police options is really complicated and there
needs to be better training for NGOs about what that is, how the decision is made, for
example, about whether, even in making a complaint, it goes forward or it doesn’t go forward,
that’s a very confusing time, whether the evidence is considered relevant, you know, enough
evidence to proceed or as people sometimes interpret it, is it good enough to go forward or
do they believe me or not believe me, particularly with all the historic cases.*?’

If the police keep survivor advocacy and support groups reasonably well informed of options for
reporting and police approaches to responding to reports, this might assist survivor advocacy and
support groups to help survivors and to provide them with the best possible advice and support in
considering reporting to the police.

Providing a range of channels for reporting

One way of maximising reporting is to provide as many different options for reporting as possible.

If victims and survivors have a range of options, it can assist more victims and survivors to come
forward.

Detective Superintendent Howlett, Commander of the Sex Crimes Squad, told our public roundtable
discussion on reporting offences about the reporting options available in New South Wales.'?®
Detective Superintendent Howlett said that the NSW Police Force encourages all victims of any
crime — including sexual assault — to report the matter to the police so that police can investigate it.

Detective Superintendent Howlett said that the Sexual Assault Reporting Options (SARO)
guestionnaire enables members of the public to make confidential reports of sexual assault to the
NSW Police Force through its website, which is maintained by the Sex Crimes Squad. The website has
an option for the victim to remain anonymous or to indicate that they wish to be contacted by the
police. If a victim indicates that they wish to be contacted by the police, the police will contact them
to discuss whether they are providing the information on an intelligence basis or for investigation.
They will encourage the victim to seek counselling or support services and to report the matter to
the police. Detective Superintendent Howlett said that some victims make an initial report online
and then come back some time later to report more formally and make a statement when they are
in a better position to do so.

Detective Senior Sergeant Dwyer of the SANO Task Force in the Crime Command of Victoria Police
gave the following information to the public roundtable on the current approach of the Victoria
Police.'® Detective Senior Sergeant Dwyer said that they have a nationwide toll-free ‘1800’
telephone number where victims can leave their details and he will ring them back. He asks them to
send him an email with the circumstances of the abuse, and they can tell him right at the start
whether or not they want to proceed with an investigation. If they wish to proceed, an investigator
will contact them. Otherwise, the information they provide will be converted into an intelligence
report on the Victoria Police system.

Detective Senior Sergeant Dwyer told the roundtable that, while they may have had some three to

five hang-ups, all of the other hundreds of people who have called the 1800 telephone number have
left a number and that it has been ‘enormously successful’. He also said that it enables people to call
late into the night, in early hours or on weekends, when the police would not be expected to answer
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the calls. He said that he responds to the calls the next day, and the investigator gets in touch within
72 hours. If the victim does not have access to email, the investigator will go to see them.'*

It is likely that, by providing options to make reports online or through specialist telephone numbers,
more victims and survivors will be encouraged to report to police.

Aboriginal and Torres Strait Islander victims and survivors

Additional barriers to reporting

Aboriginal and Torres Strait Islander victims and survivors may face additional barriers to reporting
institutional child sexual abuse to police.

The following barriers have been raised in private sessions, private roundtables and submissions in
response to Issues Paper 8:

Mistrust of the police and the criminal justice system: The relationship between police, the
broader criminal justice system and Aboriginal and Torres Strait Islander communities may be
informed by past experiences, leaving many victims and survivors of child sexual abuse afraid of
being disbelieved or ridiculed, or not treated fairly, if they report abuse. We have been told that
prior negative experiences with police was one of the key factors that influenced survivor
reluctance to report. We heard this was especially problematic for people in rural and remote
areas, who may know of many people or family members who, over time, have had negative
experiences with police and other government institutions.

Fear of children being removed: Some parents fear that if they report child sexual abuse then
their children may be removed from their care. This may be felt acutely because many Aboriginal
and Torres Strait Islander families have been affected by the forcible removal of one or more
children. We have been told that some parents fear that if they report child sexual abuse then
they will be blamed for not protecting their children.

In its response to Issues Paper 8, knowmore submitted:

Indigenous children today remain over represented in the numbers of children removed
from their natural families. For survivors who now have their own children, there is often a
natural reticence to draw themselves to the attention of authorities in fear that their own
children may be removed; there may also be a fear that the effects of their trauma as a
survivor would be seen as making them unsuitable to raise their own children.!3!

Legal issues: Aboriginal and Torres Strait Islander survivors who have criminal records may be
particularly reluctant to report the abuse they suffered to police. They may be reluctant to have
any further dealings with police or may be concerned that their allegations will not be believed
because of their criminal record. We heard that some survivors had outstanding court fines or
infringements enforced when they tried to report sexual abuse to police. We also heard that
some survivors did not report because they expected they would not be believed on the basis of
prior criminality or other behaviours that have attracted police attention, such as being drunk in a
public place.
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e Kinship connections: We heard that kinship connections between the victim and support workers
or police — or between the perpetrator and support workers or police — can make reporting
difficult, especially in rural and remote locations.

e Pressure not to report: Victims or survivors may be pressured by family or community members
not to report the abuse to police or not to proceed with their complaint. We have been told this
may be a particular problem where the alleged perpetrator holds a position of authority in the
community.

e Shame: We have heard in private sessions and in private roundtables that some Aboriginal and
Torres Strait Islander survivors attach shame to reporting. Shame can be exacerbated where the
perpetrator is well known in the community and by how the community finds out about the
abuse. We also heard that it can be shaming to expect a woman survivor to tell a male police
officer, or to expect a male survivor to tell a female police officer, what has happened to them.

e Remoteness: A victim of child sexual abuse in a remote community may not have ready access to
appropriate police or other services in order to report the abuse.

e Confidentiality: Particularly in rural or remote communities, it may be difficult for victims to
make a report if they cannot be confident that the report will be kept confidential. If police are
present in the community, they may have particular contacts with other community members,
making approaches to the police difficult for victims.

e Religion in the Torres Strait: We have heard that some Torres Strait Islander survivors of child
sexual abuse in religious institutions may not report because Christianity predominates their
cultural system. Protecting the church, or not betraying the church, may be seen as more
important than prosecuting an offender of child sexual abuse.

Options for more effective responses

We have been told that police and other services should take steps to develop good relationships
with Aboriginal and Torres Strait Islander communities in general to ensure that Aboriginal and
Torres Strait Islander victims and survivors will not be reluctant to report child sexual abuse,
including institutional child sexual abuse, when it arises.

In response to Issues Paper 8, the Victorian Aboriginal Child Care Agency Co-Op Ltd (VACCA)
submitted:

Today there is still a serious lack of trust in authority and police in particular due to the
intergenerational experiences of Aboriginal people, where even today there are incidences of
serious rough handling and assault by those who are involved with general duties police. The
SOCIT [Sexual Offences and Child Abuse Investigation Teams] policing squads established to
sensitively and appropriately deal with sexual and other child abuse issues are still challenged
to engage with Aboriginal children and young people due to the almost innate mistrust the
Aboriginal community have in police. There is a need for partnerships between Aboriginal
services and police to ensure the child or young person feels culturally safe.!32

In addition to establishing good relationships more generally, Aboriginal and Torres Strait Islander
stakeholders and survivors have identified a number of particular strategies that might improve
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relationships between Aboriginal and Torres Strait Islander communities and police. We have heard
about some of the existing programs, policies and initiatives which strengthen relationships with
mainstream services.

We have been told that Aboriginal police officers can assist in filling the cultural gaps between police
and victims and survivors.

Australian states and territories employ Aboriginal police officers, Aboriginal and Torres Strait
Islander liaison officers, police liaison officers or Aboriginal police aides. These officers, often in
conjunction with the usual operational duties of a police officer, have special duties relating to
resolving issues concerning Aboriginal and Torres Strait Islander people in their local area. In the
Australian Capital Territory, Aboriginal and Torres Strait Islander liaison officers have a role in
educating other police officers about Aboriginal and Torres Strait Islander culture and encouraging
other police to develop better ways to interact with Aboriginal and Torres Strait Islander people.!33

Some of the current initiatives and approaches we have been told about include:
e Aboriginal and Torres Strait Islander liaison officers in police units in New South Wales

e the involvement of Aboriginal staff in some decisions affecting Aboriginal children and families
made by JIRTs in New South Wales!3*

e the Aboriginal Community Liaison Officers Program in Victoria

e Community Constables in South Australia

Aboriginal Community Police Officers in the Northern Territory.

Detective Inspector Twamley of the Sex Crime Division, Western Australia Police, also told our public
roundtable on multidisciplinary and specialist policing responses about Operation RESET in Western

Australia, which focused on establishing relationships with community elders. He said that teams of

child abuse investigators and interviewers had gone into regional and remote Aboriginal and Torres

Strait Islander communities to try to establish relationships with community elders.*

We have also been told about a program called the Indigenous Police Recruiting Our Way Delivery
(IPROWD) training program — a specialist program developed by the NSW Police Force and TAFE
NSW. The IPROWD program assists Aboriginal and Torres Strait Islander students to gain a
qualification and develop skills and confidence to succeed in applying for a career with the NSW
Police Force.

Some Aboriginal and Torres Strait Islander survivors have told us in private sessions that they were
encouraged to report historical child sexual abuse because they knew that there was an Aboriginal
police officer or liaison officer, and they had better experiences of reporting (often in their second
attempt to report) when they could report to an Aboriginal officer.

Aboriginal and Torres Strait Islander victims and their families and survivors may also be encouraged
to report to police if they will have access to culturally appropriate support at later stages in the
prosecution process.

Two of the current initiatives and approaches we have been told about are:
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e the establishment of the Thursday Island Court Support Project — a joint government and non-
government initiative that enrols community members to provide culturally appropriate court
support for children and young victims of crime on Thursday Island in Queensland

e the introduction of Aboriginal witness assistance officers in the Office of the Director of Public
Prosecutions (ODPP) in New South Wales.

We have also heard from Aboriginal and Torres Strait Islander stakeholders that Aboriginal and
Torres Strait Islander people could be embedded in mainstream services as cultural advisors. This is
especially important in professional services where Aboriginal and Torres Strait Islander people may
be under-represented.

We heard that Aboriginal and Torres Strait Islander cultural advisors could:

e act as a bridge between Aboriginal and Torres Strait Islander people and community and the
mainstream service system

e liaise with communities and ensure that service delivery is culturally appropriate and responsive
to community need

e bring an alternative cultural lens to the service to reflect Aboriginal and Torres Strait Islander
family, culture and community.

In addressing some of the barriers to reporting for Aboriginal and Torres Strait Islander victims and
survivors, it may also be important to ensure that the range of channels provided for reporting to
police include options for reporting outside of the community, such as telephone numbers and
online reporting forms. Good information about these options would need to be readily available in
Aboriginal and Torres Strait Islander communities.

Survivors who are prisoners or have criminal records

Particularly through the private sessions we have conducted in prisons, we have heard about the
barriers to reporting faced by survivors who are currently in prison. Through private sessions and
public hearings, we have also heard that survivors who have criminal records may also face barriers
to reporting.

For some, their abuse occurred in institutions such as juvenile detention centres or in other
situations where they had already had negative experiences with the criminal justice system. For
others, being prisoners made them reluctant to engage with police. Being in prison or having a
criminal record may make police doubt their credibility or may make survivors fear that they will not
be believed or will not be treated with respect. In addition, survivors who are in prison may risk
being labelled informants within the prison system if they engage with police.

Police have told us that police responses now recognise that a person’s criminal history may have
been a consequence of the abuse they suffered and that a survivor’s criminal record will not inhibit
police in pursuing a prosecution.'*®

There may be a need for particular channels for reporting, or the provision of particular support
services, to ensure that current and former prisoners can report their abuse safely. Current prisoners
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need reporting channels that do not require them to attend a police station and that will not risk
them being labelled an informant.

3.6.3 Possible approaches to encourage reporting

Given the issues identified above, the following could be considered as possible approaches to
encourage reporting:

e To encourage reporting of allegations of institutional child sexual abuse, police should:

o take steps to communicate to victims (and their families or support people where the victims
are children or are particularly vulnerable) that any charges relating to abuse that they have
suffered will not proceed unless they want them to — that is, victims retain the right to
withdraw at any stage in the process and to decline to proceed further with police and/or any
prosecution

o provide information on the different ways in which victims and survivors can report to police
or seek advice from police on their options for reporting or not reporting abuse — this should
be in a format that allows institutions and survivor advocacy and support services to provide it
to victims and survivors

o make available a range of channels to encourage reporting, including specialist telephone
numbers and online reporting forms, and provide information about what to expect from each
channel of reporting.

e To encourage reporting of allegations of institutional child sexual abuse among Aboriginal and
Torres Strait Islander victims and survivors, police should take steps to develop good
relationships with Aboriginal and Torres Strait Islander communities. They should also provide
channels for reporting outside of the community (such as telephone numbers and online
reporting forms).

e To encourage prisoners and former prisoners to report allegations of institutional child sexual
abuse, police should provide channels for reporting that can be used from prison and do not
require a former prisoner to report at a police station.

3.7 Police investigations

3.7.1 Introduction

We have heard from many victims and their families and survivors who reported to police about
their experiences in the police investigation. Some reported positive experiences, some reported
negative experiences and some reported a mix of positive and negative experiences.

We consider that there may be value in identifying principles which focus on general aspects of
police investigations that are of particular importance or concern to victims and survivors and which
might help to inform police responses.
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Of course, police agencies may consider that they already act, or aim to act, in accordance with such
principles. However, there may be benefit in stating them so that they continue to receive priority in
police responses.

Again, these principles may be particularly important in non-specialist police responses, where
officers may have less understanding of the particular needs of victims and survivors.

3.7.2 Aspects of police investigations

Based on the information we have received and our consultations to date, we consider that the
following general aspects of police investigations, particularly in non-specialist responses, are
particularly important to victims and survivors:

e continuity in staffing
e regular communication

e issues involving credibility of survivors.

Continuity in staffing

A number of personal submissions in response to Issues Paper 8 told us of survivors’ positive
experiences in being able to have ongoing contact with a single police officer throughout the
investigation of their report. For some survivors, the ongoing contact provided reassurance and a
sense of security about the progress of the investigation and enabled trust to be built.

On the other hand, other survivors expressed their frustration and disappointment at not having any
continuity in staffing. As well as missing out on the opportunity to build trust and rapport with one
officer, survivors would often need to recount their experience of abuse on multiple occasions,
which could be re-traumatising for some.

We recognise the complexity of police staffing, rosters and resources. Investigations of institutional
child sexual abuse may take years in some cases, particularly in cases of historical child sexual abuse.
It may be very unlikely that the same officer could have carriage of an investigation over such a long
period of time.

However, it might be possible for police agencies, recognising the importance for victims and
survivors of consistency in police staffing, to try to facilitate continuity in staffing for child sexual
abuse investigations.

Regular communication

In some cases, the issue of regular communication with victims, survivors and their families is related
to the issue of continuity in staffing. We have heard from many survivors that ongoing
communication from police has been a key aspect of their positive experiences of police responses.

In his submission in response to Issues Paper 8, the South Australian Commissioner for Victims’
Rights, Mr O’Connell, stated:
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[Vlictims who report crime often believe the case to be ‘their’ own. Thus, victims expect to be
kept informed and have some input into their cases. They also expect to be consulted on
decisions that affected them.'®”

However, in private sessions and in personal submissions in response to Issues Paper 8, we have also
heard many accounts of poor or no communication. For example, survivors have told us:

e they experienced long gaps — such as three weeks — between making an initial report to police
and then being contacted to make a statement

e when they sent requested information to the police officer, they heard nothing further from
them

e they found that police officers failed to inform them of the progress of the investigation, despite
promising to do so

e they only received any update when they called the police officer, and they sometimes had to call
on a number of occasions before they received a response.

Some police agencies, particularly in their specialist responses, now recognise the importance of
maintaining regular communication — even where, from the police perspective, nothing much might
be happening. For example, the Victoria Police Code of practice for the investigation of sexual crime
emphasises the need to engage in regular communication with the victim, including for the
investigator to provide regular status updates.'*®

Credibility of the survivor

We know that the impacts of child sexual abuse can include:

e social isolation and homelessness

e lower earnings and socio-economic status and difficulty maintaining employment
e imprisonment.’*

Experiences of addiction and mental health problems are common, and some survivors may have
prison records by the time they are able to report the abuse they suffered as children to police.

In its submission in response to Issues Paper 8, knowmore submitted that an experience of child
sexual abuse is strongly associated with a subsequent diagnosis of mental illness. Mental illness may
make reporting the abuse a challenge for the survivor; in particular, it may affect their ability to give
a concise account of their experience.%

Particularly when police are investigating cases of historical abuse, it is important that the police
conducting the investigation are non-judgmental towards the survivor and that they focus on the
credibility of the survivor’s allegations.

Criminal records and periods of addiction and mental health problems may often be regarded as
undermining a survivor’s credibility in the criminal justice system, but it is important that police
investigations of historical abuse recognise that these factors may reflect the impact of the abuse.
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3.7.3 Possible principles for police investigations

Given the issues identified above, the following could be considered as possible principles to inform
police investigations:

e While recognising the complexity of police rosters, staffing and transfers, police should recognise
the benefit to victims and their families and survivors of continuity in police staffing and should
take reasonable steps to facilitate, to the extent possible, continuity in police staffing on an
investigation of a complaint.

e Police should recognise the importance to victims and their families and survivors of police
maintaining regular communication with them to keep them informed of the status of their
report and any investigation unless they have asked not to be kept informed.

e Particularly in relation to historical allegations of institutional child sexual abuse, police who
assess or provide an investigative response to allegations should be trained to:

o be non-judgmental and recognise that many victims of child sexual abuse will go on to
develop substance abuse and mental health problems, and some may have a criminal record

o focus on the credibility of the complaint or allegation rather than the credibility of the
complainant.

If police investigations are improved in accordance with these principles, it might also encourage
increased reporting of institutional child sexual abuse, including from groups that are harder to
reach, such as Aboriginal and Torres Strait Islander victims and survivors, survivors who are in prison
or survivors who have criminal records.

3.7.4 Information about mandatory reporters

The ALRC and NSW Law Reform Commission (NSW LRC) considered the effectiveness of information-
sharing provisions in their report Family violence: A national legal response.

In the report, the ALRC and NSW LRC considered provisions within child protection laws that make it
an offence for a person to disclose the identity of a person who makes a report to a child protection
agency or to disclose information in the report which could establish the reporter’s identity, except
in the course of official duties or where the reporter has consented.

While the ALRC and NSW LRC suggested that there may be some doubt within individual
jurisdictions as to the extent to which the details of the reporter could be provided to the police,
some jurisdictions submitted that, to ensure that reporting is not discouraged, it is important to
protect the identity of reporters.!4!

However, the ALRC and NSW LRC pointed to the disclosure provisions in section 29 of the Children
and Young Persons (Care and Protection) Act 1998 (NSW). Section 29(1)(f) of the Act prevents the
disclosure of the identity of the reporter other than with that person’s consent or with the leave of
the court. However, section 29(4) allows disclosure in spite of section 29(1)(f) if the prohibition on
disclosure would prevent the proper investigation of the report. Further, sections 29(4A) to 29(4C)
provide a regime for allowing disclosure of the identity of the reporter to a law enforcement agency
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— defined to mean the NSW Police Force, the AFP or the police force of another state or territory — if
each of the following requirements is satisfied:

e theidentity is disclosed in connection with an investigation of a serious offence alleged to have
been committed against a child

e the disclosure is necessary to safeguard or promote the safety, welfare or wellbeing of any child

e asenior officer of the law enforcement agency has certified that obtaining the reporter’s consent
would prejudice the investigation or the disclosing body has certified that it is impractical to
obtain the reporter’s consent.

In addition, the disclosing body must notify the reporter of the disclosure unless either:
e itis not reasonably practicable in the circumstances to do so

e the law enforcement agency has advised the disclosing body that notifying the reporter would
prejudice the investigation.

The ALRC and NSW LRC formed the view that, while it is important that child protection legislation
contain adequate safeguards for reporters, information should be provided to law enforcement
agencies when exceptional circumstances exist.

The ALRC and NSW LRC recommended that state and territory laws should be amended to authorise
a person to disclose to a law enforcement agency — including federal, state and territory police —
the identity of a reporter, or the contents of a report from which the reporter’s identity may be
revealed, where both of the following requirements are met:

e the disclosure is in connection with the investigation of a serious offence alleged to have been
committed against a child or young person

e the disclosure is necessary to safeguard or promote the safety, welfare and wellbeing of any child
or young person, whether or not the child or young person is the victim of the alleged offence.

The ALRC and NSW LRC also recommended that the information should only be disclosed in either of
the following situations:

e the information is requested by a senior law enforcement officer, who has certified in writing
beforehand that obtaining the reporter’s consent would prejudice the investigation of the serious
offence concerned

e the agency that discloses the identity of the reporter has certified in writing that it is impractical
to obtain the consent.

The ALRC and NSW LRC also recommended that, where information is disclosed, the person who
discloses the identity of either the reporter or the contents of a report from which the identity of a
reporter may be revealed should notify the reporter of this as soon as is practicable unless to do so
would prejudice the investigation.*?
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Many allegations of child sexual abuse that are made through mandatory reports to child protection
agencies will involve abuse outside of an institutional context. However, some mandatory reports
may involve institutional child sexual abuse.

Given that the ALRC and NSW LRC have identified that reforms to the protections against disclosing
the identity of mandatory reporters may assist police investigations, we wish to hear whether
interested parties consider that we should support the ALRC and NSW LRC recommendations in the
context of institutional child sexual abuse.

3.8 Investigative interviews for use as evidence in chief

3.8.1 Introduction

The difficulties faced by complainants of sexual abuse, including child sexual abuse, when giving
evidence have been recognised for many years. New South Wales began to introduce measures to
assist complainants to give evidence in the early 1990s. Since that time, all Australian jurisdictions
have introduced a range of measures — often termed ‘special measures’ — to assist complainants
through modifying usual procedures for giving evidence.

We discuss these special measures in more detail in Chapter 9.

One of the significant special measures introduced, particularly for complainants in child sexual
abuse matters who are still children, is the use of a prerecorded investigative interview, often
conducted by police, as some or all of the complainant’s evidence in chief.

Using a prerecorded investigative interview as a child complainant’s evidence in chief is likely to
assist the complainant by reducing the stress of giving evidence for long periods in the witness box.
It may also improve the quality of the evidence the complainant gives because the interview can be
conducted quite soon after the abuse is reported to police, which may be many months before the
trial begins.

However, because the prerecorded interview is likely to be used as the complainant’s evidence in
chief, the quality of the interview is crucial. It is likely to constitute most, if not all, of the
prosecution’s direct evidence about the alleged abuse.

Research we commissioned suggests that, while using prerecorded investigative interviews for
evidence in chief has significantly reduced the levels of stress that complainants experienced?*® and
they generally improved both the reliability and completeness of evidence,* there is room for
improvement in the conduct of these interviews.

3.8.2 Complainants’ Evidence Research

In 2014, the Royal Commission engaged Professor Martine Powell, Dr Nina Westera, Professor Jane
Goodman-Delahunty and Ms Anne Sophie Pichler to conduct a research project on:

e how complainants of child sexual abuse are allowed to give evidence for use in court in each
Australian jurisdiction
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e how evidence is in fact being given

e the impact that different means of taking evidence from a complainant have on the outcome of
the trial.

The research includes analyses of prerecorded investigative interviews used as the complainant’s
evidence in chief, court transcripts and surveys of criminal justice professionals.

The research report, An evaluation of how evidence is elicited from complainants of child sexual
abuse (Complainants’ Evidence Research), is published on the Royal Commission’s website.

In this section 3.8, we draw on the parts of the Complainants’ Evidence Research that focus on the
investigative interview conducted by police and used as the victim’s evidence in chief. Other parts of
the report are discussed in Chapter 9.

Given the time it takes to complete a prosecution, we recognise that the police policies and practices
reflected in the material analysed in the Complainants’ Evidence Research may have changed.

3.8.3 Aspects of effective investigative interviews

Effective interviewing techniques

The Complainants’ Evidence Research reports that criminal justice professionals identified the use of
a prerecorded investigative interview as the complainant’s evidence in chief as one of the most
effective and frequently used special measures.*

The prerecorded investigative interview is very important in the child sexual abuse prosecutions in
which it is used because it forms all, or a significant part of, the complainant’s evidence in chief.

The benefits of using prerecorded investigative interviews include:

e areduction in the risk of deterioration in the complainant’s evidence because of a loss of memory
brought about by delay. Prerecorded investigative interviews are conducted much earlier in the
process, generally when the abuse is first reported to police

e areduction in the risk of deterioration in the quality of the complainant’s evidence because of
anxiety and stress. While investigative interviews are likely to be stressful, they may not be as
stressful as giving evidence in the formal court environment.24¢

However, the Complainants’ Evidence Research reports that, if the prerecorded investigative
interview is not well conducted, the interview may adversely affect the jury’s view of the
complainant’s reliability and credibility, particularly if it includes many peripheral details — this may
lead to extensive cross-examination on inconsistencies that are not central to the offences
charged.*¥’

The Complainants’ Evidence Research identifies particular interview techniques and approaches that
are well supported in the academic literature as important factors in achieving the best evidence in
interviews.’*® These approaches have been adopted in guidance published by the Ministry of Justice

page 128 Criminal justice consultation paper



in England and Wales, Achieving best evidence in criminal proceedings: Guidance on interviewing
victims and witnesses, and guidance on using special measures.**®

The Complainants’ Evidence Research includes 17 different studies. The studies of particular
relevance for police investigative interviewing are as follows:

e The transcripts of 118 police interviews of complainants in matters that went to trial in New
South Wales, Victoria and Western Australia were assessed against the ‘best-practice’ techniques
and approaches identified in the academic literature, generally drawing on a developmental
science or psychological perspective, and which have been adopted in the English and Welsh
guidance. The assessment found that many of the practices recommended in the academic
literature and English and Welsh guidance are not being used well in the interviews.

e The transcripts of trials relating to 85 complainants whose prerecorded investigative interviews
were used as some or all of their evidence in chief were reviewed to identify any issues raised
during the trial about the prerecorded investigative interviews. Issues raised included problems
with structure, lengthy duration and questioning errors.**°

The Complainants’ Evidence Research finds that there is room for significant improvement in how
police conduct interviews, particularly in the use of open-ended narrative questioning styles and
avoiding specific questioning on unnecessary and poorly remembered peripheral details. This
generally coincides with the views the Complainants’ Evidence Research reports that criminal justice
professionals expressed about the problems with police interview practice.!

Open-ended rapport building

The Complainants’ Evidence Research cites studies showing that the rapport between interviewer
and interviewee was a key factor in achieving interview outcomes. It reports that a highly effective
way to build a relationship between interviewer and interviewee is through a practice narrative on
an everyday matter, where the interviewee undertakes a free narrative.’> While in 51 transcripts
investigators asked general questions about the complainant’s life, only four interviews did so using

a free narrative.'>?

Clear and simple ground rule instructions

The Complainants’ Evidence Research finds that short, concise instructions early in the interview
(such as an instruction to answer ‘I don’t know’ if the complainant did not know an answer) give
instructions about the communicative expectations of the interview and highlight the interviewee as
the expert in the interview.’® The Complainants’ Evidence Research found that in 57 per cent of the
transcripts at least one ground rule was given, while in 43 per cent of the transcripts no ground rule

was given at all.?>®

The use of open questions

The Complainants’ Evidence Research finds that open questions should be used to elicit a narrative
account. Specific questions which narrow the child’s response options — for example, cued recall,
forced choice or yes/no questions — should be minimised.'>®

The researchers report the benefits of open-ended questions to be that they:
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e elicit longer responses

e elicit more detailed responses
e elicit more accurate responses
e maximise victim credibility

e maximise narrative language

e increase the number of temporal and contextual attributes provided, such as references to
sequencing, dating, number of occurrences, duration and frequency

e improve witness perceptions of being heard and not judged

assist in detecting deception.®

The researchers suggest that there is no specific ratio of questions that should be open, but they
identify that they should be prioritised and used almost exclusively during the early stages of the
interview.'®® They suggest that typically some 3 to 20 per cent of questions asked by an untrained
interviewer would be open-ended questions, while 40 to 70 per cent of questions asked by a well-
trained interviewer would be open-ended, depending upon context.?®® They also reviewed the form
of open questions.

The Complainants’ Evidence Research finds that the mean proportion of open questions in New
South Wales, Victoria and Western Australia was 13 per cent, 18 per cent and 10 per cent
respectively and that, while the beginnings of the interview would often commence with open
questions, investigators would quickly resort to closed questions.'®®

The Complainants’ Evidence Research also finds that the lack of opportunity interviewers provided
to the complainant to give narrative detail was compounded by the high proportion of questions
that restricted the response to yes/no or to a choice of response option.'®! The researchers note that
younger children are more prone to error in response to specific questions but that there was no

significant difference in the (high) number of specific questions asked of children of different ages.'®?

Avoiding leading questions

The Complainants’ Evidence Research notes findings from earlier studies that leading questions —
defined as questions that presume or include a specific detail that was not previously mentioned by
the child —increase the risk of the child’s evidence incorporating incorrect details that were set out
in the question. These errors can then be raised in cross-examination to damage the child’s reliability
or credibility. They suggest that leading questions should be minimal in police interviews, if not
completely absent.3

The Complainants’ Evidence Research finds that, on average, 11 per cent of all questions asked were
leading. The researchers found that only one interviewer did not use any leading questions. The
average number of leading questions per interview was 18.49 (range 1-88).1%* Young children, who
the researchers identify as being highly susceptible to leading questions, were asked the same
proportion of leading questions as older children.!®> The researchers report that Victorian
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interviewers asked significantly more leading questions than New South Wales and Western
Australian interviewers.®®

Avoiding non-verbal aids

The Complainants’ Evidence Research discusses previous findings that the use of non-verbal aids
(such as anatomical dolls) should be avoided unless absolutely necessary and that, in any case, they
should not be relied on until open-ended questioning has been exhausted.®” Non-verbal aids are
said to increase the level of reporting of inaccurate information, and they can lead to a reliance on
non-verbal tools over interviewing skills and encourage interviewers to follow up non-verbal reports
with inappropriately leading questions.'¢®

The researchers found no use of anatomical dolls in the transcripts reviewed; however, on

73 occasions, other forms of non-verbal aids (such as free drawing and body diagrams) were
introduced, and this was done very early in the questioning process.'®® The researchers report that
these were most common in New South Wales, where children were frequently asked to draw a
map of a location or a room or house layout. They were all introduced towards the start of the
recollection of each occurrence of abuse, when the interviewer interrupted the child’s narrative to
ask specific questions.*”°

Keeping interviews short

The Complainants’ Evidence Research does not suggest a particular duration for interviews, noting
the different developmental stages of children and the respective degrees of complexity of the cases
themselves. However, the researchers suggest that, generally, the length of an interview should
decrease as the age of the interviewee decreases.'’

The average interview time across all three jurisdictions was approximately one hour. The longest
interview went for three hours and 20 minutes, with only one 15-minute break.”? The
Complainants’ Evidence Research found that there was no relationship between interview length
and a child’s age, concluding that interviewers did not adjust the length of the interview to suit the
child’s age and attention span.'’?

The researchers also considered whether any of the questions asked potentially could have been
omitted to make the interview shorter. One of the researchers, Dr Powell, was involved in a study
conducted in 2012-2014 involving prosecutors from most Australian jurisdictions.’* The study made
suggestions about how much information should be sought in police interviews about details
relevant to the offence while avoiding peripheral details that are not easily remembered or
necessary to prove the offence.’” The study suggested that specific questions should be asked only
to the following extent:

e Identity of accused: If the accused is known to the child, the interviewer should seek only the
information required to demonstrate the child’s basis or grounds for recognising the accused.
Descriptive information is required if the child does not know the accused.

e Nature of offence: If a child uses a colloquial term to refer to genitalia that would be understood
by a layperson, the interviewer does not need to ask the child to define the term. Children do not
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need to be asked for the direction in which the accused or child was facing or the position their
bodies were in.

e Timing of offence: An exact date, day and time is not required. If the child can give a time frame
of up to two years, that is sufficient for prosecution of child sexual abuse offences.

e Location of offence: If the child knows recognises the location where the offence took place, the
interviewer should confirm the grounds for the child’s recognition of the location. If the child
does not know the location then the interviewer should seek a comprehensive description of it.}”®

The Complainants’ Evidence Research assessed the transcripts of police interviews and calculated:

e the percentage of interviewers who attempted to elicit information in four categories: identity of
accused; nature of offence; timing of offence and location of offence

e the percentage of these attempts that were assessed as being consistent with what the earlier
study suggested was required.

The results are set out in Table 3.1.Y77

Table 3.1: Interviews consistent with study of prosecutors’ views on unnecessary questions

Category Interviewers who attempted to | Attempts consistent with
elicit information (%) earlier study’s suggestions (%)
Identity of accused 92 56
Nature of offence 83 7
Timing of offence 81 33
Location of offence 82 36
Labelling

In another study, the Complainants’ Evidence Research examined the ‘labels’ that were used to
describe specific incidents of sexual abuse (for example, ‘the time at the holiday house’ or ‘the first
time’). It identified the person who introduced these labels (for example, the complainant, the police
interviewer or the defence counsel) and whether the incident was given a different label at different
stages of the criminal justice process.'’®

The labelling of incidents of sexual abuse is discussed in more detail in Chapter 9. It is worth noting
here that the Complainants’ Evidence Research cites research to the effect that, ideally, labels
should be created at the police interview and used consistently thereafter.’”® Also, particularly for
children, if the child can generate the label in their own words and from their own perspective or
recollection of events, it is more likely that unique and meaningful labels will be created.*® It is
important that labels are used consistently because it helps to ensure that errors are avoided and
also because labels can have an important memory function: they allow a more accurate and
detailed recall.’®!

The research analysis, which included an analysis of labels generated during the trial, showed that
only 25.99 per cent of labels were generated at the stage of the police interview.®?
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Skills and training for effective investigative interviewing

Review of police organisational practices

The Complainants’ Evidence Research includes a review of police organisational practices in
interviewing based on organisational practices as they existed in late 2014.18 The researchers
sought to answer the following questions:

e What systemic factors, if any, account for a lack of police adherence to evidence-based practice
in interviewing complainants of sexual assault?

e How, if at all, can police organisations improve their practice?'®

The researchers focused on assessing whether each police agency had:

an interview framework that focuses on maximising narrative detail about the alleged offending
e a skills development regime that adopts an incremental approach to learning skills

e aquality assurance regime that includes a process to monitor the competence of individual
interviewers and organisational performance in interviewing and investigations

e an evidence-based framework that prioritises complainant interviews for video recording and
extends access to video recorded interviews to a wider variety of complainants based on need.®®

While the Complainants’ Evidence Research found that police agencies generally promoted
narrative-based interview methods, only two police agencies —in Western Australia and the
Northern Territory — had particularly strong organisational practices as at December 2014. These
included providing:

e instruction on how to apply different types of open questions to elicit narrative responses

e guidelines for what questions are and are not evidentially relevant

e anincremental approach to learning spaced over time to develop skills

e trainees with expert feedback to promote ongoing skill development after their initial training

e quality assurance on individual adherence to best practice using objective measures

186

a system that allows the efficient tracking of case progress and outcomes.

The Complainants’ Evidence Research identifies key elements for teaching interviewing skills,

particularly teaching questioning sub-skills before interview skills. 8’

The Complainants’ Evidence Research particularly criticises police training as follows:

current training courses often spend the majority of training time imparting knowledge to
trainees on law and policy, the science behind the interviewing methods, communication skills
and the interview process. For example, in one child interviewing course, three days out of
four-and-a-half are devoted to learning knowledge, with only one two-hour session on
question types, and no examples of how to apply these methods.288
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The researchers are also critical of the absence of evidence-based quality assurance systems in most
jurisdictions.’®® The best evidence-based approach seems to involve a combination of case-tracking,
regular evaluation of individual interviewer performance against a standardised measure, and

assessment of organisational performance.®

Training in understanding child sexual abuse

Although the Complainants’ Evidence Research emphasises the importance of improving skills
training and practice rather than imparting knowledge,** we have also been told of the importance
of ensuring that police who investigate child sexual abuse have a good understanding of the nature
of child sexual abuse.

Without a good understanding of the nature of child sexual abuse, there is a risk that police will
draw a number of negative, and incorrect, inferences on matters such as why the survivor or victim
did not resist; did not disclose; or maintained an ongoing relationship with the perpetrator. Police
who do not have a good understanding of child sexual abuse may conduct interviews with victims
and survivors in which they focus on issues that conform to their incorrect understanding of the
nature of child sexual abuse and fail to cover issues of considerable relevance to understanding the
alleged abuse.

If police understand the impact of child sexual abuse then they should have a greater understanding
of how memory can be affected by traumatic events and in turn encourage effective, non-leading,
open-ended questions to obtain the best available evidence.

The Complainants’ Evidence Research’s analysis of survey responses from criminal justice
professionals about their experiences with special measures for giving evidence found that, when
asked about their recommendations for additional training on child sexual abuse, the highest
proportion of responses (25 per cent) recommended additional training to increase understanding of
complainant behaviour and child development.’®? In relation to these participant responses, the
Complainants’ Evidence Research states:

Responses emphasised training to understand complainants’ psychological responses to
trauma, how memory can be affected in child sexual abuse cases, and how to respond
sensitively to child complainants throughout trial proceedings.?*

An understanding of memory is important in light of the Complainants’ Evidence Research findings
on cross-examination strategies and tactics. These are discussed further in Chapter 9. Some of these
strategies and tactics involved focusing on poor memory for minor details or inconsistencies in some
details to suggest overall inaccuracy or deception.'® However, the researchers state:

From a human memory perspective, inconsistencies are a common occurrence for details that
are easily forgotten (such as memories of what one was wearing on a specific date two years
ago), but inconsistencies are less likely when it comes to remembering whether an entire
event occurred or not.'®® [Reference omitted.]

The researchers also discuss the impact of delay on memory recall:

Memory deteriorates over time. The greater the delay between the offence and the report,
the less complete a complainant’s memory of the abuse is likely to be. Time also creates
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opportunities for memory to become contaminated from other sources, such as conversations
with other people (including family members, teachers, counsellors, and friends) and
complainants become more vulnerable to suggestion, reducing the accuracy of information
they report.1%

In Case Study 30, we heard evidence about how the Victoria Police have revised their training
approach to the investigation of allegations of sexual offending. The revised approach was designed
to address previous issues with training that gave little understanding of the complexity of sexual
offences, victims and their experiences.

The SOCIT course includes components that relate to the investigation of child sexual abuse,
including:

e child development, victimology and memory

e counterintuitive victim behaviour

e sexual exploitation of children in residential care
e victim story of childhood sexual abuse.'®”

The revised training emphasises the ‘whole-story’ approach to investigating and conducting
interviews in relation to sexual crimes. The whole-story approach looks at the entire relationship
between an offender and a victim and considers how the relationship was crafted over time.!%®

This is an important aspect of child sexual abuse allegations, as it helps to provide an overall
understanding of how the abusive relationship was established, how it continued and why the
survivor or victim acted the way they did throughout the abuse. This may be important for the police
investigation and ultimately for the complainant’s evidence in a trial.

Ongoing skills training and quality assurance

A number of police agencies have given us information about their current training and skills
development, particularly for specialist sexual abuse or child abuse investigators. However, they do
not generally appear to adhere to what the Complainants’ Evidence Research has identified as
evidence-based best practice in terms of teaching questioning sub-skills before teaching interview
skills; and maintaining ongoing skills training to counteract the quick loss of skills post-training.

We recognise that it is unlikely to be easy to change police training, particularly given the number of
police officers likely to be involved in training relevant to child sexual abuse.

Despite these challenges, it would appear that there is a strong view that not only does there need
to be effective training for officers who are responsible for investigating child sexual abuse but also
training needs to be ongoing to ensure that skills are refreshed and that officers do not lose skills
they acquire in training over time.

Quality assurance may be most effective where experts — rather than the interviewer’s supervisor —
are able to review prerecorded interviews that the interviewer has conducted and provide feedback
using objective measures.
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Using actual interviews might mean waiting until any prosecution in the matter is completed.
However, it would seem to be the best way of providing quality assurance and practical feedback
while also helping trainers to understand problems in the field so that they can improve training.

There could also be a role for prosecutors in providing feedback, particularly if matters of detail were
pursued in the interview that were not necessary for the prosecution. However, the feedback might
depend on the experience of the prosecutor and might vary between prosecutors, and feedback
from prosecutors is unlikely to be an adequate substitute for feedback from experts who assess the
interviews using objective measures.

There may be legislative obstacles to allowing evaluation of interviews. For example, video recorded
evidence in Victoria may only be used in particular criminal proceedings.?®® The privacy of the
complainant or other witness needs to be protected, but it is also important that the individual
police officer who conducted the interview has the opportunity to improve their interviewing skills
to help other victims and survivors. It may be that exceptions could be provided in legislation so that
prerecorded investigative interviews can be used for training and feedback for the police officer who
conducted the interview. It may not be appropriate for interviews to be used in more general
training.

Police investigative interviews that are later used as the complainant’s evidence in chief are very
important in prosecuting child sexual abuse cases involving child complainants. Based on what we
have heard to date, it seems likely that improving training and quality assurance in investigative
interviewing could lead to significant improvements in the criminal justice system’s response to child
sexual abuse, including institutional child sexual abuse.

Technical aspects of recording interviews

The Complainants’ Evidence Research also includes a study of 65 prerecorded police interviews and
37 recordings of closed circuit television (CCTV) evidence in New South Wales and Victoria. The
study reviewed the recordings of the police interviews for overall quality of the recording, audio
clarity, image clarity, camera perspective, screen display conventions, features of the physical
setting, and impressions of the complainants’ evidence.

The results rated 23 per cent of the recordings as being of high quality, 51 per cent of the recordings
as being of moderate quality and 26 per cent as being of substandard quality. In a small minority of
recordings, sound and video display were not synchronised.?®®

Ratings of audio and image resolution quality were reported as set out in Table 3.2.20

Table 3.2: Audio and image quality of recorded interviews and CCTV evidence

Quality Audio (%) Image (%)
High 57.7 394
Moderate 25 443
Poor/substandard 17.3 16.3
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The researchers also assessed the display and camera angles used in the prerecorded interviews and
CCTV recordings. The display composition was rated as set out in Table 3.3.2%2

Table 3.3: Display composition of recorded interviews and CCTV evidence

Display composition Percentage of recordings
Face only 10.6

Face and upper body 44.2

Entire body 26.9

Entire body and entire room 17.3

No image of complainant 1

The camera’s proximity to the complainant’s face was rated as set out in Table 3.4.2%

Table 3.4: Camera proximity to face in recorded interviews and CCTV evidence

Camera proximity to face Percentage of recordings
Too close 18.3
Expressions visible 53.8
Too distant 27.9

The Complainants’ Evidence Research concluded that wide disparities in the image and audio quality
of the recordings demonstrate the need for best-practice standards that address these features. The
researchers found that many recordings failed to capture images of the complainant that allowed an
adequate assessment of demeanour because they only showed the complainant’s face or because
the camera was too far away from the complainant so that the complainant’s facial expressions
were not adequately displayed.?®

While the police have no control over the quality of CCTV recordings, these results suggest that
there is room for improvement in technical aspects of prerecorded police investigative interviews.

Interpreters and intermediaries

A key aspect of ensuring that victims and survivors can provide their accounts of the abuse they
suffered effectively is ensuring they can communicate in a language which they feel comfortable
using. This places a high importance on the availability of suitably qualified and certified interpreters,
including for Aboriginal and Torres Strait Islander victims and survivors and other witnesses who are
not comfortable using English.

There will also be occasions where victims and survivors and other witnesses will have particular
needs in order to communicate. In those situations, it may be appropriate to provide for specialised
intermediaries who can provide assistance to both police and the victim to facilitate communication.
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In New South Wales, a pilot scheme allows for intermediaries to assist children to communicate in
police interviews and in court. The NSW Police Force has told us that intermediaries are being used
effectively at the police interview stage.

We discuss interpreters and intermediaries further in Chapter 9.

3.8.4 Possible principles for investigative interviews

Given the issues identified above, the following could be considered as possible principles to guide
police investigative interviewing:

e All police who provide an investigative response (whether specialist or generalist) to child sexual
abuse should receive at least basic training in understanding sexual offending, including the
nature of child sexual abuse and institutional child sexual abuse offending.

e All police who provide an investigative response (whether specialist or generalist) to child sexual
abuse should be trained to interview the complainant in accordance with current research and
learning about how memory works in order to obtain the complainant’s memory of the events.

e The importance of video recorded interviews for children and other vulnerable witnesses should
be recognised, as these interviews usually form all, or most, of the complainant’s and other
relevant witnesses’ evidence in chief in any prosecution.

e Investigative interviewing of children and other vulnerable witnesses should be undertaken by
police with specialist training. The specialist training should focus on:

o a specialist understanding of child sexual abuse, including institutional child sexual abuse, and
the developmental and communication needs of children and other vulnerable witnesses

o skill development in planning and conducting interviews, including use of appropriate
questioning techniques.

e Specialist police should undergo refresher training on a periodical basis to ensure that their
specialist understanding and skills remain up to date and accord with current research.

e From time to time, experts should review a sample of video recorded interviews with children
and other vulnerable witnesses conducted by specialist police for quality assurance and training
purposes and to reinforce best-practice interviewing techniques.

e State and territory governments should introduce legislation to remove any impediments,
including in relation to privacy concerns, to the use of video recorded interviews so that the
relevant police officer, his or her supervisor and any persons engaged by police in quality
assurance and training can review video recorded interviews for quality assurance and training
purposes. This would not be intended to require legislative authority to allow the use of video
recorded interviews for general training purposes.

e Police should continue to work towards improving the technical quality of video recorded
interviews so that they are as effective as possible, from a technical point of view, in presenting
the complainant’s and other witnesses’ evidence in chief.
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e Police should recognise the importance of interpreters, including for some Aboriginal and Torres
Strait Islander victims, survivors and other witnesses.

e Intermediaries should be available to assist in police investigative interviews of children and
other vulnerable witnesses.

3.9 Police charging decisions

3.9.1 Introduction

The decision to charge is one of fundamental importance to victims and survivors, police and the
accused.

In private sessions, many survivors have told us about their experiences of police declining to lay
charges for various reasons. In some cases, where there was no evidence of the abuse other than
the victim’s or survivor’s evidence — a ‘word against word’ case — survivors have told us that police
said a conviction was unlikely and not worth pursuing.

We have also heard evidence about situations where police laid charges, but the charges were
subsequently withdrawn or downgraded by the prosecution agency. We discuss prosecution
decisions in relation to charging in section 7.5.

We are aware that many police agencies have protocols in place governing the process and
approvals required for laying charges in child sexual abuse matters. We are also aware of the range
of challenges police face in dealing with allegations of child sexual abuse. However, such protocols
need to recognise the particular features of child sexual abuse offending.

In this section we discuss the challenges for police in deciding when to charge and which charges to
lay. We also discuss the role that corroboration plays in allegations of child sexual abuse, and the
prospect of costs orders against police where a prosecution is unsuccessful.

3.9.2 Aspects of police charging decisions

Police decision to charge

Police may charge a person where they know or reasonably suspect that a person has committed an
offence. This decision will generally be based on the information that the complainant provides,
frequently in an investigative interview.

Given the importance of the charging decision, it is obviously important for sound decisions on the
appropriate charge to be made as early as possible in the process.

The issues facing police in deciding when to charge and what offences to use may be different
depending on whether they are dealing with allegations of recent child sexual abuse or allegations of
historical child sexual abuse. We have heard in our private roundtables that, in responding to
allegations of current abuse, police are very mindful of the need to protect the victim and other
children and that police will generally charge as soon as they believe they have sufficient evidence to
charge.
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In these circumstances, the imperative to act may outweigh the potential benefits of taking
additional time to consider the most appropriate set of charges and to seek prosecution advice on
the proposed charges. There may also be a need to take action before police are confident that they
have received all the relevant evidence from a child or children and therefore before a
comprehensive and considered view can be taken on the most appropriate set of charges.

In these circumstances, there may still be a role for obtaining charge advice from the Director of
Public Prosecutions (DPP), even after charges have been laid. Survivors can find it very distressing
when charges are discontinued or downgraded. Also, while there may be good reasons for
proceeding as soon as possible against some suspected offenders, it is important to ensure that
victims and survivors have realistic expectations about the nature of the charges to be prosecuted
against the alleged offender.

However, where the allegations are of historical abuse, unless the offender still has access to
children or is a flight risk, there may be an opportunity to seek advice from prosecutors on
appropriate charges.

This may be particularly important given the complexity of charging for historical child sexual abuse.
In this area of the law there have been frequent changes to the type of conduct the subject of an
offence and the description of such conduct. As it is very rare for new offences to have retrospective
application, some care must be taken to research the appropriate charge to apply to the conduct
based on when it took place. This can be further complicated by the fact that survivors may have
difficulty in precisely dating the offending conduct, and it may stretch across periods where different
offences applied.

We discuss in Chapter 7 the range of factors prosecutors consider in deciding whether to continue a
prosecution. The primary considerations are whether there is a reasonable prospect of conviction
and whether the prosecution is in the public interest. Prosecutors also have the advantage of
considering the charges once a full police investigation has concluded. There is potential for tension
between a police decision to charge and a subsequent DPP decision not to prosecute.

Given that many cases of child sexual abuse will be serious matters prosecuted by the DPP rather
than police prosecutors, it may be useful, where time permits, for police to seek advice as early as
possible from the DPP on the appropriate charges to lay, or settle upon, based on the available
evidence. We discuss possible models for this charging advice in Chapter 7.

Corroboration

Many survivors have told us that police have declined to pursue charges on the basis that there was
no corroboration of the complainant’s story.

As discussed in section 2.3, child sexual abuse offences are generally committed in private with no
eyewitnesses, and there is often no medical or scientific evidence capable of confirming the abuse.
Unless the perpetrator has retained recorded images of the abuse, or unless the perpetrator admits
the abuse, typically the only direct evidence of the abuse is the evidence the complainant gives
about what occurred.

If police decline to lay charges merely because there was no evidence to corroborate the survivor’s
account, survivors may be denied a criminal justice response.
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We have heard that police attitudes to corroboration have changed in many jurisdictions in recent
years. As discussed in Chapter 7, in preparing for our public roundtable on DPP complaints and
oversight mechanisms, we heard from the DPP in England and Wales that in sexual assault matters
they have shifted focus to the credibility of the complaint rather than the credibility of the
complainant. We heard in the public roundtable that there has been a similar shift in approach by
DPPs in Australia.

The Western Australian DPP, Mr Joseph McGrath SC, stated in this context that cases where the
evidence amounted to the word of the complainant against the word of the alleged offender would
be run as a matter of course unless there were significant negative factors that made a conviction
unlikely.?® We have also heard from representatives of Victoria and Western Australia that police
prosecutors in those jurisdictions now consider the credibility of the complaint.

While many police agencies may no longer be requiring corroboration where none could be
expected, it may be appropriate for police guidelines on child sexual abuse to provide that an
absence of corroboration, of itself, is not a sufficient reason to discontinue an investigation or
prosecution.

Costs orders

We have been told of legislative provisions in Victoria which allow full discretion to magistrates to
award costs in criminal proceedings in the Magistrates’ Court or the Children’s Court.?%®

We understand that the intention of these provisions is to indemnify defendants in matters where
the charges are not made out.

However, unless there is some element of malevolence or negligence, it is difficult to see why police
should bear the court costs of any defendant who is found not guilty. There is a risk that the threat
of a costs order may discourage police from laying charges or pursuing a prosecution.

Prosecutions of child sexual abuse offences are challenging for a variety of reasons, including the
likely lack of evidence other than that of the complainant. To have these challenges compounded by
the threat of having costs awarded merely because charges do not meet the criminal standard of
proof is to risk denying criminal justice to many victims and survivors.

There may be scope to retain a power to award costs where the police have pursued the
prosecution inappropriately. For example, the Criminal Procedure Act 1986 (NSW) provides that
costs may only be awarded in favour of the accused person in any committal proceedings where the
magistrate is satisfied of any one or more of the following:

e the investigation of the alleged offence was conducted in an unreasonable or improper manner

e the proceedings were initiated without reasonable cause or in bad faith or were conducted by
the prosecutor in an improper manner

e the prosecution unreasonably failed to investigate (or to investigate properly) any relevant
matter of which it was aware or ought reasonably to have been aware and which suggested
either that the accused person might not be guilty or that, for any other reason, the proceedings
should not have been brought
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e because of other exceptional circumstances relating to the conduct of the proceedings by the

prosecutor, it is just and reasonable to award costs.?”’

3.9.3 Possible principles for police charging decisions

Given the issues identified above, the following could be considered as possible principles to guide
police charging decisions:

e ltisimportant to complainants that the correct charges be laid as early as possible so that
charges are not significantly downgraded at or close to trial. Police should ensure that care is
taken, and that early prosecution advice is sought where appropriate, in laying charges.

¢ In making decisions about whether or not to charge, police should not:

o expect or require corroboration where the victim or survivor’s account does not suggest that
there should be any corroboration available

o rely on the absence of corroboration as a determinative factor in deciding not to charge,
where the victim or survivor’s account does not suggest that there should be any
corroboration available, unless the prosecution service advises otherwise.

e If costs can be awarded against police, this power should be removed or costs should be capped.

We welcome submissions that discuss the issues raised in Chapter 3.
In particular:

e we welcome submissions on the possible principles and approaches we discuss, including on
whether it is sufficient to address these issues by setting out general principles or approaches
or whether we should consider making more specific recommendations — and, if we should
consider making more specific recommendations, what should they be

e we welcome submissions on whether we should support the Australian Law Reform
Commission and New South Wales Law Reform Commission recommendations for reforms to
the protections against disclosing the identity of mandatory reporters in the context of
institutional child sexual abuse

e we seek the views of state and territory governments on the possible principles for
investigative interviews, including:

o whether it is sufficient to address this issue by setting out general principles or whether we
should consider making more specific recommendations — and, if we should consider
making more specific recommendations, what should they be

o any resourcing or implementation difficulties that might arise
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e we seek the views of state and territory governments and other interested parties on:
o whether costs are imposed on police for prosecutions that do not result in convictions
o whether there should be limits on cost orders against police and prosecutors

o if limits are set, what those limits should be.
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4 Police responses and institutions

4.1 Introduction

Many of the issues we discussed in Chapter 3 arise in relation to police responses to child sexual
abuse generally, including institutional child sexual abuse. In many respects, on these issues, the
police response to institutional child sexual abuse is likely to be similar to the police response to
other child sexual abuse.

However, there are some features of institutional child sexual abuse that may call for a different or
additional police response.

‘Current allegations’ of institutional child sexual abuse — where the alleged perpetrator is or has
recently been working or volunteering at the institution — are likely to raise particular concerns for
police and child protection agencies, the institution, the parents of children involved in the
institution, and the broader community. The institutional setting may have provided the alleged
perpetrator with access to many children, and there may be concern about how to identify all
affected children and to respond urgently and appropriately to their needs and the needs of others
involved with the institution.

Both current and historical allegations of child sexual abuse may raise the issue of blind reporting to
police. ‘Blind reporting’ refers to the practice of reporting to police information about an allegation
of child sexual abuse without giving the alleged victim’s name or other identifying details. The
information reported typically would include the identity of the alleged offender and the
circumstances of the alleged offence, to the extent they were known.

Blind reporting arises in relation to institutional child sexual abuse in particular because institutions
may receive many allegations of abuse that include the victim or survivor’s details. Institutions may
face issues of whether to provide a victim’s details to police even if the victim does want their details
to be provided, and the police may have to determine how to respond to any blind reports.

In this chapter, we discuss:
e police communication and advice to institutions, children, families and the community

e blind reporting to police.

4.2 Police communication and advice

4.2.1 Introduction

In many cases involving allegations of institutional child sexual abuse, a response will be sought or
required from both police and the institution.

Case Study 2, which examined YMCA NSW’s response to the conduct of Mr Jonathan Lord, is a
particularly relevant example. We discuss it in detail in section 4.2.2.
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Case Study 9, which examined the responses of the Catholic Archdiocese of Adelaide and the South
Australia Police (SAPOL) to allegations of child sexual abuse at St Ann’s Special School, is also
relevant. In that case study, we heard evidence about SAPOL’s approach to the disclosure of
information from 1991 until 2001 and about how SAPOL would respond to such allegations now (or
at least at the time of the hearing in March 2014).

In June 2016, we convened a public roundtable on multidisciplinary and specialist policing
responses. The roundtable discussed what institutions, parents and the community need from police
in terms of information, direction and advice when current allegations of institutional child sexual
abuse are made. It also discussed what police are able to provide to institutions, parents and the
community and any limitations on the information that institutions can provide to parents and the
community arising from privacy or defamation law.

It is likely to be important for us to be able to give clear guidance to institutions on how they should
respond to allegations of institutional child sexual abuse.

This issue arises where ‘current allegations’ of institutional child sexual abuse are made. Current
allegations — where the alleged perpetrator is or has recently been working or volunteering at the
institution — are likely to raise particular concerns for police and child protection agencies, the
institution, the parents of children involved in the institution, and the broader community. The
institutional setting may have provided the alleged perpetrator with access to many children, and
there is likely to be concern about how to identify all affected children and to respond urgently and
appropriately to their needs and the needs of others involved with the institution.

Our work to date on how institutions should respond to current allegations of institutional child
sexual abuse, and our case studies, make clear that, in many cases, institutions — and victims,
families and the broader community — will either seek or would benefit from assistance from police
in implementing some aspects of the institution’s response. This may range from clear guidance, in a
particular case, on what the institution should or should not do in relation to the alleged perpetrator
through to managing communications with staff, victims and their families and the broader
community.

4.2.2 Case Study 2: YMCA NSW and Mr Jonathan Lord

This section outlines the matters most relevant to the issue of police communication and advice that
we examined in Case Study 2. The full report, Report of Case Study No 2: YMCA NSW's response to
the conduct of Jonathan Lord (Report of Case Study 2), is available on the Royal Commission’s
website.

In August 2009, Mr Lord joined YMCA NSW as a casual childcare assistant for its outside school hours
care services in Caringbah in Sydney. Mr Lord went on to work in several roles over the next two
years, including as a coordinator at two of the five local YMCA centres.

On 30 September 2011, Mr Lord was suspended because of allegations that he had sexually abused
a child on an excursion that day. His employment was terminated in November 2011.

By early 2013, Mr Lord had been convicted of 13 sexual offences involving 12 children.
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One of Mr Lord’s victims disclosed his abuse on 30 September 2011. His parents immediately spoke
to YMCA Caringbah and then to police at Miranda. YMCA NSW responded quickly: it suspended Mr
Lord and removed him from his role in providing care to children at its centres. It also sought
guidance from the NSW Police Force on how best to handle the incident.

On 10 October 2011, the Department of Family and Community Services (FACS) helpline received a
second notification about another child being abused by Mr Lord.

On 13 October 2011, the Joint Investigation Response Team (JIRT) published a media release stating
that it was investigating reports that two children were indecently assaulted while in ‘child care
organised by a Caringbah-based community organisation’. JIRT also set up a hotline that afternoon
to prioritise the flow of information from families, parents and caregivers.

YMCA NSW sought guidance and advice from JIRT on what they could and could not communicate to
staff and parents. The police advised that, although YMCA NSW could not disclose Mr Lord’s name,
the names of children or the practices of JIRT, it could decide what else it communicated to staff,
parents and the community.

The reasons for limiting disclosure, especially to avoid compromising evidence for future criminal
proceedings, were made clear. The Local Court made a suppression order on 25 October 2011,
which prohibited publishing or otherwise disclosing information that might reveal the identity of Mr
Lord, the victims, witnesses or any other party to the proceedings.

YMCA NSW and the State of New South Wales made submissions about the adequacy or otherwise
of the police communication with and advice to YMCA NSW. These are summarised on pages 77 and
78 of the Report of Case Study 2.

The Royal Commission found that it was not unreasonable for YMCA NSW to interpret the police
advice in a conservative way and to limit the information it shared with parents, schools and the
community about the Lord incident.

The police and JIRT procedures are discussed on pages 79 to 83 of the Report of Case Study 2.

The timing of the establishment of the hotline was discussed. It was established after the second
child came forward — over a week after the first child disclosed abuse. Police and the State of New
South Wales asserted that JIRT needed enough evidence, in the form of a disclosure that could then
lead to a charge, before communicating with the community. That evidence came on 10 October,
and the hotline opened on 13 October.

The State of New South Wales submitted that, in each case, ‘a judgment must be made which
balances the needs of the investigation and future prosecution with the need to inform the
community’. It asserted that, importantly, the risk of Mr Lord having access to other children was
significantly mitigated when he was stood down from his position on 30 September.

JIRT produced a draft protocol, which was subsequently adopted by JIRT agencies as the JIRT Local
Contact Point Protocol. This is discussed in section 4.2.4.

JIRT did not attend YMCA NSW’s information session for parents. Police gave evidence of the risk of
contaminating evidence at an early stage of the investigation. Also, the following processes were
already in place to inform YMCA NSW and the affected community about what was happening:
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e The police issued media releases on both 13 and 17 October.
e YMCA NSW emailed parents about the allegations on 13 October.
e JIRT and FACS jointly set up the hotline on 13 October as a point of contact for families.

e Families had direct access to the police in JIRT, and counselling services were available.

The police had many discussions, by telephone and email, with YMCA NSW.

Several parents of children who had been groomed or abused by Mr Lord criticised JIRT for the way
it communicated with them and managed the interviews with their children. In summary, the
criticisms were as follows:

e Pre-interview: A mother of one of the children felt she did not know what to expect from the JIRT
interview or how she should prepare her son for it.

e Interview: Some parents were unhappy that they were not allowed to sit in during their child’s
interview as a support person and that they were not given a copy of the interview’s video
recording or transcript, so they did not know the full nature of their child’s disclosures.

e Other disclosures: Some parents felt JIRT was not interested in, or did not act on, information
they provided after the initial interview, including further disclosures.

e Prosecution: Some parents felt that they were not properly informed of developments in the
criminal case against Mr Lord.

A number of parents recommended that the Royal Commission examine whether JIRT can improve
the way it informs parents about:

e the investigation and interviewing of their children
e the criminal process itself after charging
e whether or not a support person is provided.

They suggested that a liaison officer act as a single point of contact. However, the parents accepted
that there were challenges in ‘a live and large and pressured investigation’ and said that they did not
seek any criticism of the JIRT officers involved.

In relation to providing the video recording or transcripts of a child’s interview, the State of New
South Wales observed that the police decide whether to provide interview transcripts on a case-by-
case basis, depending on factors like whether the content is considered child abuse material or
evidence in court proceedings; and parents can see video recordings in the JIRT offices. However, it
emphasised that the police can never provide electronic copies of recordings. The risk of circulation,
particularly through social media, is too great.
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4.2.3 Assisting institutions

Cooperation between police and institutions

In many cases involving allegations of institutional child sexual abuse, a response will be sought or
required from both police and the institution. As illustrated by Case Study 2, in many cases
allegations may be made effectively at the same time to both the institution and to police.

Our work to date makes it clear that, in many cases, institutions — and victims, families and the
broader community — will either seek or would benefit from assistance from police in implementing
some aspects of the institution’s response. This may range from clear guidance in a particular case
on what the institution should or should not do in relation to the alleged perpetrator to managing
communications with staff, victims and their families and the broader community.

A number of submissions to our consultation paper, Best practice principles in responding to
complaints of child sexual abuse in institutional contexts: Consultation paper, which was released in
March 2016, raised issues about interactions between institutions and police when they are
responding to allegations.

For example, in its submission The Salvation Army stated:

Advice received from Police in such matters [the role of institutions in not prejudicing police
investigations] over time has been inconsistent, and varies from State to State. The Salvation
Army would benefit from guidance from the Royal Commission as to how it should manage
any person of interest it comes into contact with, where that person of interest is the subject
of a covert investigation by Police and where The Salvation Army is mindful not to prejudice
that investigation in any way, i.e. how would The Salvation Army (or any other institution in
similar circumstances) manage the risk of that person of interest’s attendances within its
fellowships, without letting that person know that the Police are covertly investigating them.
From discussions with other institutions this is a vexed and common issue of concern.?%®

Scouts Australia submitted that police are often reluctant to give updates on their investigations. It
stated:

Whilst Scouts Australia agrees that more should be done to keep victims and their families
informed, in reality this can sometimes be difficult. This is because the integrity of the police
investigation process needs to be protected. Our own experience also suggests the Police are
reluctant to provide updates on cases until matters are concluded. Nor are they bound to
share information with us.?%

In many cases, in order to provide an adequate response to the victim, the victim’s family and the
broader community, it is critical to ensure that police and the relevant institution are very clear
about what the institution should or should not be doing and that the institution’s information
sharing and communication is managed in a manner that is consistent with the police investigation.

Achieving clarity and appropriate coordination in these areas should also assist police, particularly in
ensuring that any institutional response does not interfere with or undermine the police
investigation.
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At the public roundtable representatives of institutions spoke about what they require from police in
terms of guiding their response.

Mr Paul Davis, Director of the Office for Safeguarding and Professional Standards in the Catholic
Diocese of Parramatta, told the roundtable that institutions hold information that might be relevant
to police and should be more involved in the JIRT process.?!® Mr Davis suggested that institutions
could have greater involvement in the review and development of protocols and processes relating
to the operation of JIRT so that their voice is heard.?'!

Ms Trish Ladogna, Director of the Child Wellbeing Unit in the New South Wales Department of
Education, spoke about the importance of police providing information, including when police form
the view that a prosecution will not occur. Ms Ladogna noted that, while a matter may not resultin a
prosecution, the Employee Performance and Conduct Unit within the Department of Education
would conduct an investigation, and information that became available during the criminal
investigation would be of considerable use for department’s investigation.?'?

Ms Ladogna also told the roundtable that the implementation of the JIRT Local Contact Point
Protocol (discussed in section 4.2.4) has facilitated the exchange of information, but it could be
improved by having greater awareness that such protocols are in operation.?!3

Ms Carol Lockey, Senior Manager at Barnados, noted the importance of the police providing
information in a timely manner given that Barnados will have an ongoing involvement with the child
and family on a day-to-day basis.?!* Ms Lockey went on to state the importance of being informed by
police of the outcomes of any criminal investigation:

| suppose sometimes it is the communication of the outcomes as well, because obviously from
the police, the JIRT point of view, they will have concluded, and we may not have been
necessarily party to that decision-making process ...?*

Mr Luke Geary, Managing Partner of Salvos Legal, representing The Salvation Army, spoke about
how important it was that police advise the institution of the outcomes of investigations, noting that
the institution would need to undertake its own investigation:

Where an investigation doesn’t result in a conviction or isn’t otherwise the subject of a finding
at a criminal standard, the investigators appointed by the institutions still have to make
findings to their own standards determining whether or not a volunteer or an employee will
continue to be able to function in their capacity.?!®

Mr Geary also told the roundtable:

So | guess from the organisation’s perspective, we would be grateful, with the New South
Wales JIRT protocol, of being informed about conclusions of investigations and having
explained to an organisation why that might happen [where an investigation does not result in
a conviction or a finding at a criminal standard].?’

The NSW Deputy Ombudsman, Mr Steve Kinmond, spoke at the public roundtable about the
Ombudsman’s reportable conduct jurisdiction and the assistance his office provides to police in
helping institutions to manage their own response.?*® He spoke about what would happen in the
case of a teacher suspected of abuse. He said that the Ombudsman would look at whether the
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matter had been reported to the correct agencies, and the Ombudsman would review the
information held by police and child protection as well as its own holding. The Ombudsman may
identify additional risks and will communicate with police and child protection agencies. Mr
Kinmond also said:

It’s critical that the institutions are involved and are briefed on what’s taking place and that of
course consideration is also given, on certain occasions, when the parents ought to be advised
and the nature of that advice.?®®

Ms Beth Blackwood, Chief Executive Officer of the Association of Heads of Independent Schools,
spoke positively of the assistance that can be provided by a central point of contact, such as that
provided in New South Wales by the NSW Ombudsman. Ms Blackwood told the roundtable:

In discussions with our members, there is significant praise for the Ombudsman approach
within New South Wales, and the strength that is seen there is a contact with an agency that
gives immediate response and can provide advice for the school on a range of matters or at
least a referral process on a range of matters.

Other States didn’t feel that they had that same access to advice, whether it would be advice
on HR-related matters or advice on advocacy for the child, whatever the issue was. They felt
that in New South Wales there was one point of contact that they had nothing but positive
comments about.??

Limitations on disclosure

Privacy and defamation issues

We have been told that privacy and defamation laws may limit what institutions can disclose when
they are responding to current allegations of institutional child sexual abuse.

The Privacy Act 1988 (Cth) applies to federal agencies and the private sector. It is principles-based
legislation which prohibits the disclosure of personal information for a purpose other than that for
which the information was collected, unless certain exceptions apply. It requires judgment calls to
be made. Mr Jacob Suidgeest, Director of the Regulation and Strategy Branch of the Office of the
Australian Information Commissioner, told the public roundtable that Commonwealth legislation
contains a number of exceptions, and what is permitted will depend on all of the circumstances.?*!

Mr Suidgeest told the roundtable that what is important is knowing what the purpose of disclosure
is — for example, whether it is to assist police to get information or to assist children that might be
affected:

if it gets out on Facebook or with the parents, you know, or around the media, then obviously
what is reasonable changes in terms of what the school could disclose changes, and they
might have to respond in some way.??

Mr Suidgeest told the roundtable that it is important to be as sensitive as possible to the privacy
considerations of the alleged victim and the alleged perpetrator:
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Particularly in relation to police matters, and even your own investigation, there is an
exception there around using and disclosing for your own investigation or to inform law
enforcement. So | couldn’t imagine it, but if a school or private school or childcare centre
needed to do something to assist the police, then there is that exception there as well.?%

State and territory legislation generally allows information to be provided for law enforcement or
child protection purposes and protects against liability arising from the disclosure.

For example, in New South Wales the Privacy and Personal Information Protection Act 1998 (NSW) is
also principles based. Section 18 prohibits the disclosure of personal information held by a
government agency other than in certain circumstances. Under section 18(1)(c), disclosure is
permitted if:

(c) the agency believes on reasonable grounds that the disclosure is necessary to prevent or
lessen a serious and imminent threat to the life or health of the individual concerned or
another person.

The exemption provided by paragraph 18(1)(c) may assist institutions to exchange information;
however, the threat to the life or health must be both serious and imminent. There are situations of
institutional child sexual abuse where such a threshold may not be met, such as when a suspect is in
detention or no longer involved with the institution. Even if the threshold is met, disclosure to a
broad group of people involved with the institution might not be regarded as necessary to prevent
or lessen the threat.

Division 3 of the Act also provides exemptions to the privacy principles. For example, section 23
contains exemptions which relate to law enforcement. Section 25 allows agencies not to comply
with section 18 if the disclosure is for law enforcement purposes. The exemptions to the restrictions
on disclosure are narrower for ‘investigative agencies’ such as the NSW Ombudsman. Section 24
allows investigative agencies to disclose personal information in the following circumstances:

e compliance with the non-disclosure principle (among others) might detrimentally affect or
prevent the proper exercise of the agency’s complaint-handling functions or any of its
investigative functions

e the disclosure is to another investigative agency

e the information concerned is disclosed to a complainant, and the disclosure is reasonably
necessary for the purpose of reporting the progress of an investigation of the complaint made by
the complainant or providing the complainant with advice on the outcome of the complaint or
any action taken as a result of the complaint.

While these provisions appear broad, there may be instances where they do not clearly allow an
exchange of information. In Case Study 38, the Deputy NSW Ombudsman, Mr Kinmond, gave
evidence that legislative reform had been implemented to authorise the communication of
information about the outcomes of investigations in relation to reportable allegations or reportable
convictions for the purposes of Part 3A of the Ombudsman Act 1974 (NSW).?2*

The NSW Privacy Commissioner, Dr Elizabeth Coombs, told the roundtable that privacy legislation
tries to provide both clear guidance and sufficient flexibility when the privacy principles need to be
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modified.?® She confirmed that at the date of the public roundtable there was not information
available from her office relating to possible privacy concerns of institutions in this area.??

Chapter 16A of the Children and Young Persons (Care and Protection) Act 1998 (NSW) contains broad
information-sharing provisions for certain purposes related to the safety, welfare or wellbeing of
children. Broad information-sharing provisions may assist agencies and institutions covered by them
to share information with each other, but they may be of no assistance in communicating more
broadly — for example, with children and families, the broader community or the media.

It may be that law enforcement agencies, particularly the police and perhaps in some cases child
protection agencies, may have authority to communicate more broadly than institutions in these
circumstances.

Prohibitions on disclosure in relation to criminal proceedings

We understand that legislation in some jurisdictions may limit communication by police to
institutions as well as parents and the broader community. Legislation may prohibit the publication
of any particulars that may identify the victim of a sexual offence.

In South Australia, legislation appears to go further in protecting disclosure of information about the
accused. In South Australia, section 71A of the Evidence Act 1929 (SA) prohibits a person from
publishing without the consent of the accused person:

e any evidence given in proceedings against a person charged with a sexual offence (whether the
evidence is given in the course of proceedings for a summary or minor indictable offence or in a
preliminary examination of an indictable offence)

e any report on such proceedings

e any evidence given in, or report of, related proceedings in which the accused person is involved
after the accused person is charged but before the relevant date.

The ‘relevant date’ is defined in s 71A(5) as:

(aa) in relation to a charge of a major indictable offence for which the Magistrates Court
is to determine and impose sentence —the date on which a plea of guilty is entered
by the accused person; or

(a) in relation to a charge of any other major indictable offence or a charge of a minor
indictable offence for which the accused person has elected to be tried by a superior
court — the date on which the accused person is committed for trial or sentence; or

(b) in relation to a charge of any other minor indictable offence or a charge of a
summary offence — the date on which a plea of guilty is entered by the accused
person or the date on which the accused person is found guilty following a trial; or

(c) in any case — the date on which the charge is dismissed or the proceedings lapse by
reason of the death of the accused person, for want of prosecution, or for any other
reason.

page 152 Criminal justice consultation paper



It is not currently clear to us whether provisions prohibiting the disclosure of the identity of victims —
or the accused — are causing difficulties by preventing police or others from providing information to
institutions, parents or the broader community.

Current guidance for providing assistance

The NSW Police Force has adopted Standard Operating Procedures for Employment Related Child
Abuse Allegations (NSW SOPS). The NSW SOPS guide the police and institutions on the information
and assistance police can provide to institutions where a current allegation of institutional child
sexual abuse is made. A copy of the NSW SOPS is in Appendix C.

We understand that jurisdictions other than New South Wales do not have policies or procedures
governing police responses to current allegations of institutional child sexual abuse.

The NSW SOPs reference the reportable conduct jurisdiction of the NSW Ombudsman under Part 3A
of the Ombudsman Act 1974 (NSW) and the information-sharing provisions under Chapter 16A of
the Children and Young Persons (Care and Protection) Act 1998 (NSW).

The NSW SOPS include the statement:

As an agency is unable to conduct its own investigation until police have either rejected the
matter or completed their investigation, it is important that the agency is kept informed of the
police investigation and any action that can be undertaken by the agency while police are
conducting their own investigation.??’

The NSW SOPs provide that, if the matter will be investigated by police, the agency (that is, the
institution) should be given:

e the investigating officer’s contact details
e expected time frames for updates of information

e advice about whether the employee can be advised of the nature of the allegations and/or the
police investigation

e any information to assist the agency as permitted under Chapter 16A of the Children and Young
Persons (Care and Protection) Act 1998 (NSW).%%®

Institutions may also seek the assistance of police where the police investigation has not resulted in
any charges being laid and where the responsibility for responding to the allegations effectively
reverts fully to the institution. The institution may be concerned to know why the police
investigation has not proceeded further or whether there is any information from the police
investigation on which the institution can rely in pursuing its own response.

This may be particularly important in cases where the police investigation does not proceed further
because of issues that do not necessarily cast doubt on the allegations and the alleged perpetrator is
still involved with the institution. Charges might not be laid where, for example, sufficiently clear
disclosures could not be obtained from very young children in interviews, or children or their
families chose not to participate in a prosecution.
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If the institution is left with an outstanding allegation or complaint, it will need to resolve the matter
in a way that protects children while also complying with legal requirements, including any industrial
or contractual arrangements. The institution may seek information from the police, including any
statements or material that it could use for its own response.

The NSW SOPs provide that, if an investigation is discontinued before the laying of charges, police
are to inform the agency within 48 hours of deciding to discontinue the investigation and are to
provide any information to assist the agency as permitted under Chapter 16A of the Children and
Young Persons (Care and Protection) Act 1998 (NSW).

4.2.4 Assisting victims, families and the broader community

What assistance is needed from police

All jurisdictions appear to have policies in place to deal with communication with victims and their
families. However, where current allegations are made of abuse in an institutional context,
communication may be required with a group of people that is much broader than those who are
identified as victims. It may include potential victims and their families, other concerned families,
staff and volunteers at the institution, the management of the institution, and the broader
community.

Our discussion of Case Study 2 in section 4.2.2 provides an example of the sort of assistance and
information that might be sought by people beyond those who are already identified as victims and
their families.

Ms Ladogna, Director of the Child Wellbeing Unit in the New South Wales Department of Education,
told the public roundtable of the challenges associated with local schools being responsible for
developing the material that will be distributed to the broader school community to advise them of
the abuse allegation. She said that the police may be in a position to provide more guidance, and
that it would assist schools if police or another agency could sign off on the communication.??

Ms Blackwood of the Association of Heads of Independent Schools told the public roundtable that
schools would benefit from advice on management of the media, particularly when information is in
the media before the school has had an opportunity to inform the school community. She said it
would assist to have advice on when to inform the school community.?%°

The public roundtable discussed how parents can be properly informed and gain the necessary skills
to talk to their children once another child at the institution makes an allegation.?!

Ms Amanda Paton, Director of the George Jones Child Advocacy Centre, Western Australia, provided
an outline of the programs they use. Ms Paton said:

You want to provide the parents with enough information without causing hysteria and panic
in parents. It’s very easy for parents to run home and kind of shake their child and tug them
and say, ‘Has so-and-so touched you and what has gone on?’ | think by providing parents with
the space, time, psychoeducation and information about child abuse and what might be
appropriate conversations to have with children without causing panic, without putting words
into children’s mouths and those types of things, that’s important.
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Having a space and a service that families can come back to, making sure that local school
communities and the counsellors, the psychologists and the chaplains within school
communities are well aware of that information | think is the key.?32

Current police approaches

The public roundtable heard information about police approaches to providing information to
children and families involved in an institution following current allegations of institutional child
sexual abuse.

New South Wales

In relation to how the NSW Police Force communicates with parents about parents communicating
with their children, Detective Superintendent Greig Newbery, Commander of the Child Abuse Squad,
NSW Police Force, said:

One of the points you talked about there, talking about the New South Wales local contact
protocol — the letters that we send out, as part of the template for that, we put a sentence in
there, ‘If you have observed or are aware of any concerning behaviours by your children or
you would like some assistance in having a conversation with your child’, we have a point
there that you can contact to ask questions about that.?33

Detective Superintendent Newbery told the public roundtable that the police will give parents of the
victim as much information as they can without compromising the criminal investigation.3

New South Wales also has the JIRT Local Contact Point Protocol, which is discussed below.

Victoria

The approach taken in Victoria was outlined by Detective Senior Sergeant Craig Gye, Dandenong
Sexual Offences and Child Abuse Investigation Team, Victoria Police:

The approach we would take in terms of what the parents could tell the children would be
along the lines of, ‘If you want to have a conversation with your child, then keep it as simple as
you possibly can. If there’s any suspicion of a disclosure, stop there and either contact the
police or contact the counselling service, CASA [Centre Against Sexual Assault].’

We had a situation arise in Victoria not that long ago ... Word got out very quickly, as it does.
There was a community meeting called. So we went to the community meeting, but we took
with us CASA and some other representatives. At that community meeting, our sole focus was
to allay the fears of the parents as much as we could.

CASA were able to talk about their services and the best methods to perhaps discuss with the
children what had happened.

It wasn’t ideal, but it actually worked out okay for us. In an ideal world, if we had the
opportunity to plan, | think to have CASA or one of our partners within the MDC do some work
around protective behaviours with the children would take some of the responsibility away
from the parents, | guess. It would give the parents some comfort that children were being
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spoken to and that, if they had been sexually abused, the likelihood is that they would disclose

in those circumstances.?®

Queensland

Acting Detective Superintendent Garry Watts, Child Safety and Sexual Crime Group, State Crime
Command, Queensland Police, raised the importance of ensuring that parents do not directly discuss
the abuse with their child:

[N]ot to jeopardise an investigation, we cannot release information, and then instruct them —
and, again, it depends on the age of the children — on what we’d ask they don’t discuss with
their child as well, because we do not want to jeopardise any forensic interview.2%®

Acting Detective Superintendent Watts explained how contact with parents is maintained:

Again, it depends on the circumstances and it depends on the number of investigating officers
we do have, but we do have a variety of referral systems that we can implement in
Queensland. It started off as CRYPAR, but it's now known as Police Referrals. So if there are
specific referrals or specific support that the parents may need, we’re able to refer the
parents to those.

With the CPIU [Child Protection and Investigation Unit] officers, we certainly like to involve
them with the liaison with the parents on an ongoing basis.

Once we’ve made an arrest or a charge has been made, we can then bring in another
organisation called PACT, which is Protect All Children Today, and they take over and assist
child victims and child witnesses through the court processes.?’

Western Australia

In relation to the specific ways that advice is delivered to parents, Detective Inspector Mark
Twamley, Sex Crime Division, Western Australia Police, advised that the direct reaction by police will
vary depending on the time, place and circumstance that police are responding to:

In the past, we’ve done things like set up telephone hotlines within our office so that
concerned parents can call through and speak to an experienced detective on what might or
might not have happened and also to talk about some of the issues in terms of how to speak
to their child and what they may have observed of their child’s behaviour in the past or into
the future.

On other occasions, we have run a forum at the school and sent people, as Amanda [Paton,
Director, George Jones Child Advocacy Centre] says, therapists and educationalists as well as
police, out to a school site.?®

In relation to providing information to the broader community, Detective Inspector Twamley said
that the police can tell the community only what they are legislatively able to tell them. He said that
Western Australia Police would tell the community:
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We are conducting inquiries. At this point in time, we have a victim who we’re caring for and
talking to. There may be other victims. If we know of other victims and if you are connected
with that victim, we will come and communicate with you.?°

South Australia

In Case Study 9, which examined the responses of the Catholic Archdiocese of Adelaide and SAPOL
to allegations of child sexual abuse at St Ann’s Special School, we found that SAPOL did not inform
the broader school community of the sexual allegations against Mr Brian Perkins (the perpetrator),
despite being aware that other former students with intellectual disabilities and limited verbal
capacity may have had contact with him.?*° This concerned the period from 1991 until 2001.

Detective Superintendent Damian Powell, Officer in Charge of the Sexual Crimes Investigation
Branch in SAPOL, provided an affidavit setting out the current policy of SAPOL in disclosing
information. The Royal Commission’s report on Case Study 9 provides the following summary:

Once a suspect of child sexual abuse has been identified, an assessment is made about
whether that person has access to children. Investigators will then identify a relevant person
within an organisation or school and inform that person. SAPOL will also give that person
advice on how not to impede an investigation. There may be situations where police stress the
desirability of not disclosing the information widely until further investigations are complete ...

As the investigation progresses, it may be that genuine lines of inquiry are exhausted and the
known evidence that can be obtained spontaneously has been collected. At that time, a
decision is made to make a more generalised disclosure to a particular community.

There is no single form for such a disclosure. The South Australian Royal Commission 2012—-
2013: Report of Independent Education Inquiry identified the use of letters to parents as well
as meetings with relevant parents as two appropriate means for facilitating disclosure.

If the allegations against Mr Perkins were investigated today, the Sexual Crime Investigation
Branch stated that it would:

e request from the school a list of names and addresses of all students who had contact
with Mr Perkins

e undertake an immediate assessment regarding the alleged offending

e contact all parents of students who had contact with Mr Perkins

e inform parents of the nature of the investigations and the suspected role of their child
e the children would be interviewed

e once all of the genuine inquiries are undertaken, consider making a general disclosure to
the broader school community to ensure that the broader school community was aware
of the allegations.?*! [References omitted.]

In South Australia, the Independent Education Inquiry (the Debelle Inquiry) reported in 2013. It
recommended procedures that should be put in place to manage allegations of sexual misconduct
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made against members of staff at schools. The inquiry looked at the extent to which the school had
an obligation to advise the broader community that there was an ongoing investigation. A number of
recommendations were made, including that a specialist multi-agency committee should be
appointed to advise on the content of the letter and the sort of information that is in it, and that
committee should include advocates from the sexual assault sector, the education section, the
police and others.

The Debelle Inquiry recommended that, where a person employed in any capacity at a school is
arrested and charged with a sexual offence, the Department for Education and Child Development
should conduct a risk assessment to determine whether there is a reasonable suspicion that at that
school there might be children other than the alleged victim who might also be victims.?*? It also
recommend that, where other children might be affected, the department should arrange a meeting
of parents and appoint a qualified expert, such as a psychologist, to address the meeting and provide
information to parents.?*

Mr Michael O’Connell APM, the South Australian Commissioner for Victim’s Rights, told the public
roundtable that:

[The Debelle Inquiry’s recommendations has now resulted in] the head of the State Education
Department having to correspond with all people who attend that school within certain
contexts, and for the purpose of determining the appropriateness of that correspondence
there is a specialist multi-agency committee that has been appointed that advises on the
content of the letter, what sort of information, and that committee includes an advocate from
the sexual assault sector, the education sector, the police and others.?*

Current guidance for providing assistance

In Case Study 2, Detective Superintendent Maria Rustja, then Commander of the Child Abuse Squad,
NSW Police Force, gave evidence about the preparation of a new JIRT protocol.?*> After the hearing,
the New South Wales Government provided us with a copy of the JIRT Local Contact Point Protocol,
which was adopted in 2014. A copy of the protocol is in Appendix D.

The objects of the JIRT Local Contact Point Protocol are stated to be:

e to provide clear operational guidelines for staff (defined to be JIRT staff, local community services
staff, Helpline, health staff and relevant stakeholders) on what matters warrant enactment of the
protocol and when and how to establish a Local Contact Point

e to outline the function and role of the protocol in the provision of information and support to
parents and concerned community members and to broader community groups and relevant
stakeholders.?*®

The primary objective of the protocol is the provision of information and support to parents and
concerned community members where there are allegations of child sexual abuse involving an
institution. It also allows for the collection of information that may lead to the identification of other
victims. The decision to activate the protocol is made collaboratively by JIRT and the institution.
Together, JIRT and the institution plan the details of the protocol and the institution’s
communication with parents.
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During Case Study 39 on sporting clubs and associations, FACS provided a summary of the 13
occasions on which the protocol was activated between July 2014 and March 2016.2% It states that:

[The summary] shows varying levels of community response to information regarding
allegations of child sexual abuse within their community. There may be a combination of
factors that could account for varying levels of community response and these include:

e Police media statements — Although activation of some of the LCP Protocols has lead [sic]
to the identification of other victims, local and international experience has demonstrated
that publicity following charges is a more powerful trigger for other victims to come
forward.

e The amount and intensity of contact between the Person of Interest (POI) and the
child/children — Those in settings such as family day care where the offender contact is by
nature more intimate to provide care generate enquiries ...

e The age of the child/children involved — It appears that if the LCP Protocol is activated in
relation to younger children it receives higher levels of community engagement than
activations for adolescent children.

e Other actions taken by agencies to address immediate concerns — These might include
meetings or information sessions which require single or multiple JIRT agency input or
attendance.?®® [References omitted.]

Communication with the media

At the public roundtable on multi-disciplinary and specialist police responses, police and institutions
raised issues about communicating with the mass media and social media.

Detective Superintendent Newbery of the NSW Police Force told the roundtable that, In New South
Wales, police may prepare a holding statement for the media that provides very basic information
that investigations are currently being conducted. Detective Superintendent Newbery said there
were difficulties because of the risk of identifying people, particularly the victim, but that when they
issue a media release after charging people it sometimes encourages other victims to come
forward.*®

When asked about what they would do if a story was circulating in the local community, in the press
and on social media, Detective Senior Sergeant Gye of Dandenong SOCIT in the Victoria Police told
the roundtable that they would seek the assistance of their media unit, which would prepare a
media release.?*®

4.2.5 Possible approach to police communication and advice

Based on what we have heard to date, it seems likely that, in cases of institutional child sexual
abuse, in addition to a police response, allegations against a person currently or recently involved
with the institution are likely to require:

e aninstitutional response in terms of communicating with staff and volunteers, children, parents
and the broader community during a police investigation
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e alonger-term institutional response, including a risk assessment of the circumstances alleged and
possibly involving an institutional investigation of the allegations and disciplinary or other action
(if the criminal justice response does not resolve the matter).

It may assist if all police agencies develop procedures or protocols to guide the police and
institutions on the information and assistance they can provide to institutions when a (current)
allegation of institutional child sexual abuse is made. The NSW SOPs are an example of a possible
approach.

It may also assist if all police agencies, and/or multidisciplinary responses, develop procedures or
protocols to guide the police, institutions and the broader community on the information and
assistance they can provide to children and parents, the broader community and the media when a
(current) allegation of institutional child sexual abuse is made. The NSW JIRT Local Contact Point
Protocol is an example of a possible approach.

4.3 Blind reporting to police

4.3.1 Introduction

The issues of reporting and blind reporting raise a number of potentially competing objectives and
different perspectives, including:

e the desire to encourage victims and survivors of child sexual abuse to disclose their abuse so that
they can receive any necessary support, including therapeutic and other support services and
potentially compensation

e the desire to recognise and respect the wishes of victims and survivors so that it is their decision
whether and to whom they disclose their abuse

e the desire to maximise reporting to police of child sexual abuse so that criminal investigations can
be conducted and offenders can be prosecuted

e the desire to maximise the provision of information to police and other regulatory authorities
about child sexual abuse so that any available regulatory measures can be taken to keep children
safe.

In Chapter 6, we discuss whether third parties — that is, persons other than the perpetrator of the
abuse — should have some criminal liability for their action or inaction in respect of the abuse. The
third-party offences of particular relevance to blind reporting are offences that require reporting of
child sexual abuse to police.

Blind reporting has been a particularly controversial issue in New South Wales because of the
offence under section 316(1) of the Crimes Act 1900 (NSW) of concealing a serious indictable
offence. We discuss this offence in more detail in section 6.3.3.

In June 2015 the New South Wales Police Integrity Commission released its report on Operation
Protea, which considered police misconduct in relation to blind reporting of child sexual abuse and
the New South Wales offence of concealing a serious indictable offence. The commission expressed
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the view that there is an urgent need for a reconsideration of blind reporting and the offence,
including whether the offence should be repealed or substantially amended.

The Royal Commission’s recommendations on redress and how a redress scheme should operate
also raised issues in relation to blind reporting.

On 20 April 2016, we convened a public roundtable to discuss reporting offences. The first part of
the roundtable focused on the issue of blind reporting, including:

e the controversy around whether, or the extent to which, blind reporting is inconsistent with the
obligation to report serious indictable offences under section 316(1) of the Crimes Act 1900
(NSW)

e whether or not blind reporting should be permitted or encouraged

e how the competing objectives of respecting survivors’ wishes and maximising effective reporting
of child sexual abuse should be balanced.

4.3.2 Police Integrity Commission’s Operation Protea

In June 2015, the New South Wales Police Integrity Commission released its report on Operation
Protea. Operation Protea considered police misconduct in relation to blind reporting of child sexual
abuse and the New South Wales offence of concealing a serious indictable offence.

The commission concluded that ‘there is an urgent need for a reconsideration of blind reporting and
of s 316 of the Crimes Act, including whether it should be repealed or substantially amended’.?!

The commission described blind reporting as ‘controversial’ and stated that there are arguments for
and against it.2>2 The commission summarised the arguments in favour of blind reporting that
emerge from the evidence. They included:

e the importance of respecting the wishes of victims who do not want the information they have
given in confidence to be communicated to police

e not discouraging victims from making complaints to institutions about sexual abuse

e not reducing the flow of information that police receive through blind reporting (because of
victims being discouraged from making complaints)

e that blind reporting does not prevent the police from asking for more information in particular
cases or asking the institution to ask the victim again if they would be willing to talk to police

e blind reporting helps the police to get as much information as possible out of institutions and
there is an advantage to police in receiving intelligence reports even without the victim’s name,
particularly in the cases of serial offenders and offenders who move around to different locations

e blind reporting keeps open the possibility of further communication with victims in future.

Difficulties with the section 316(1) offence were also discussed in evidence, including concerns
about suggesting the victim, or their friends or relatives, might be prosecuted for failures to
report.?>3
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The commission concluded that, in general, blind reporting contravenes section 316(1) of the Crimes
Act 1900 (NSW) and that:

[Whether a particular case of blind reporting contravened section 316(1)] would depend on
the circumstances of the particular case, including whether the conditions for the operation of
s 316(1) are satisfied (such as whether the person alleged to have committed an offence had
the necessary knowledge or belief) and whether there was some matter amounting to
reasonable excuse.?>*

The commission expressed the view that there is an urgent need for a reconsideration of blind
reporting and the New South Wales offence, including whether the offence should be repealed or
substantially amended.

4.3.3 Royal Commission’s recommendations on redress

Institutional representatives may often come to know about child sexual abuse, including allegations
of historical child sexual abuse, when they receive:

e an allegation from a victim or survivor, or on their behalf
e the findings of an investigation of the allegation
e an admission by the alleged perpetrator.

Any redress scheme that is established to accept applications for redress for institutional child sexual
abuse is also likely to receive many allegations of child sexual abuse. In the Royal Commission’s
Redress and civil litigation report, we discussed what a redress scheme should do in terms of
reporting to police. We expressed the following view:

In our view, if a redress scheme receives allegations of abuse against a person in an
application for redress and the scheme has reason to believe that there may be a current risk
to children — for example, because the scheme is aware that the person is still working with
children — the scheme should report the allegations to police. Our present view is that, if the
applicant does not consent to the allegations being reported to police in these circumstances
then the scheme should report the allegations to the police without disclosing the applicant’s
identity.

However, this matter has not yet been the subject of detailed consideration or consultation.
We will consider further the issue of reporting to police — including ‘blind reporting” where the
survivor’s identity is not disclosed — in our work on criminal justice issues. Until we complete
our consideration of this issue, and subject to any recommendations we make in relation to it,
we are satisfied that blind reporting should continue in circumstances where an applicant for
redress does not consent to the allegations being reported to police.?®

We made the following recommendations, including the note to recommendation 73 concerning
blind reporting:

73. A redress scheme should report any allegations to the police if it has reason to
believe that there may be a current risk to children. If the relevant applicant does
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not consent to the allegations being reported to the police, the scheme should
report the allegations to the police without disclosing the applicant’s identity.

Note: The issue of reporting to police, including blind reporting, will be considered
further in our work in relation to criminal justice issues.

74. A redress scheme should seek to cooperate with any reasonable requirements of
the police in terms of information sharing, subject to satisfying any privacy and
consent requirements with applicants.

75. A redress scheme should encourage any applicants who seek advice from it about
reporting to police to discuss their options directly with the police.?*®

4.3.4 Current approaches

In our public roundtable discussion on 20 April 2016, we heard from a number of participants about
their current approach to blind reporting.

Current police approaches

We heard from representatives of the NSW Police Force and Victoria Police at our public roundtable.

New South Wales

Detective Superintendent Linda Howlett, Commander of the Sex Crimes Squad, told our public
roundtable discussion on 20 April 2016 about some of the reporting options available in New South
Wales.?” We discussed these in section 3.6.

The NSW Police Force, through the Sex Crimes Squad in State Crime Command, has adopted a
process for managing historical physical and sexual abuse allegations (that is, allegations that do not
relate to victims or survivors who are still children).

Detective Superintendent Howlett told the roundtable that she introduced this process after she
took command of the Sex Crimes Squad to formalise the provision of information from non-
government organisations. Detective Superintendent Howlett said that the Sex Crimes Squad
redesigned the format of information required from non-government organisations to ensure that
the police obtained as much information as possible. The information the Sex Crimes Squad provides
to other parts of the NSW Police Force and to non-government institutions about this process is in
Appendix E.

The information provides for the steps to be taken in three different situations:

e where the identity of the victim is not known, including by the non-government organisation
e where the identity of the victim is known and the victim is willing to speak to the police

e where the identity of the victim is known, but the victim does not wish to speak to the police.

The issue of blind reporting arises in the third situation.
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Where the identity of the victim is known, but the victim does not wish to speak to the police, the
information provides for the following steps to be taken:

e The non-government organisation is to advise the victim that they can change their mind and
speak with the police at any time in the future. If the victim is receiving counselling, the
counsellor may advise the victim that they can report to police through the Sexual Assault
Reporting Options (SARO) process.

e The non-government organisation is to:

(@]

preserve all available evidence in case the victim changes their mind
o conduct any necessary investigation to deal with any internal disciplinary matters

o confirm what steps have been taken to assess any current or ongoing risks arising from or
similar to the circumstances of the suspected crime being reported

o send through to the relevant Local Area Command: first, a preliminary notification to confirm
that an investigation will be undertaken and that the victim has been advised of the
continuing option for speaking with the police and of appropriate counselling services; and,
later, a more detailed report once the investigation is concluded

o confirm what other notifications the non-government organisation has made — for example,
to the NSW Ombudsman, the Office of the Children’s Guardian or FACS.

e The police will (at a minimum):

o acknowledge receipt of the information and provide a Computerised Operational Policing
System (COPS) reference number

o take action as appropriate if there is any disclosure on a SARO form

o assess any immediate or ongoing risk to any persons, including children, and take action or
provide advice if necessary

o record the information on COPS as an Information Report or Event.*®

The form that non-government organisations use to make a report includes a statement that ‘This
form is not to be completed if you have a current child victim — use existing mandatory reporting
child at risk protocol’.2*

Mr David Shoebridge MLC, Greens member of the Legislative Council in the New South Wales
Parliament, told the roundtable that about 1,400 blind reports were made to the Sex Crimes Squad
between 2010 and mid-2014, after which most reports have been made to individual Local Area
Commands rather than the Sex Crimes Squad.?°

Mr Kinmond, the NSW Deputy Ombudsman, told the roundtable that, when the NSW Police Force
issued the guidelines to non-government organisations, a number of agencies told him they were
concerned that the guidelines seem to permit blind reporting even though the agencies did not seek
the right to blind report.?5!
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Mr Kinmond and Detective Superintendent Howlett also supported the approach of providing the
victim’s name with an indication that they did not want to be contacted by police. Detective
Superintendent Howlett suggested that the police could approach the person as a witness rather
than an as a victim. How the police approach a victim would depend on the circumstances, and they
may go back through a counselling service if they have received the information from the counselling
service. Detective Superintendent Howlett said they do not ‘cold call’ or ‘doorknock’ a potential
victim 262

Detective Superintendent Howlett indicated that, even without any identifying information about a
victim, the police can act on information, either by going back to the person who made the blind
report to obtain further details or by investigating the alleged offender.?® However, Mr Shoebridge
said that the NSW Police Force protocols make it clear that, where there is a blind report, they do
not investigate. If Local Area Commands have been told not to investigate a blind report, Mr
Shoebridge suggested that they will not commence an investigation when they get a blind repor
Detective Superintendent Howlett told the roundtable that some of the victims who fill out blind
report forms indicate that they do wish to report to the police, and those matters are
investigated.2®

t.264

Victoria

Detective Senior Sergeant Michael Dwyer of the SANO Task Force in the Crime Command of the
Victoria Police told our public roundtable on reporting offences about some of the reporting options
available in Victoria.?®® We discussed these in section 3.6.

Detective Senior Sergeant Dwyer outlined how Victoria Police could investigate information
provided in a blind report without being given information about the victim. Generally, Victoria
Police does not ‘cold call’ victims.2®’

Current survivor advocacy and support group approaches

Representatives of a number of survivor advocacy and support groups told the roundtable of their
current approaches to blind reporting.

Dr Cathy Kezelman AM, representing the Blue Knot Foundation, gave the roundtable the following
information about the foundation’s approach.?®® Dr Kezelman said that most of the callers to the
foundation’s Blue Knot Helpline are adult survivors. The foundation does not actively encourage
survivors to report to police, but it provides information and supports survivors if they are
considering reporting. The foundation often provides a single occasion of service, and it encourages
survivors to seek face-to-face support with health professionals or makes referrals to other services.

Dr Kezelman told the roundtable that, if there was a situation of current sexual abuse of an adult,
the foundation would report the abuse to police if the caller was unable or unwilling to do so and
the foundation had sufficient information to make the report. If a caller has concerns about current
risk of significant harm or abuse to a child, the foundation reports to the relevant government
agency and encourages callers to make a report themselves.

As to blind reporting, Dr Kezelman told the roundtable that counsellors endeavour to make reports
with the consent of the caller if there is ongoing abuse of an adult and the caller is unable or
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unwilling to report to police. The foundation would override an adult caller’s wish not to have their
name disclosed to police if the foundation was aware that the alleged perpetrator of child sexual
abuse that the caller named may pose an ongoing risk to children because, for example, they are still
working as a schoolteacher.

Ms Carol Ronken, representing Bravehearts, gave the roundtable the following information about
Bravehearts’ approach.?®® Ms Ronken said that Bravehearts staff are mandatory reporters, so they
will make mandatory reports when children and young people disclose sexual abuse. Bravehearts
also encourages adult survivors to speak out.

Ms Ronken told the roundtable that, in 2000, Bravehearts developed the Sexual Assault Disclosure
Scheme (SADS) with the Queensland Police Service, the Queensland Director of Public Prosecutions,
Queensland public defenders and the Queensland Crime and Misconduct Commission to allow adult
survivors to make anonymous reports of child sexual abuse to police. Initially the scheme operated
by written forms and it is now online. If a survivor does not want to have their details provided to
police, Bravehearts makes a blind report to police for intelligence purposes. Survivors are also given
options of being contacted by police either directly or through Bravehearts.

Ms Ronken told the roundtable that, if a survivor ticks the box that indicates they are not willing to
provide their details to police, Bravehearts contacts them and discusses the possibility of
Bravehearts supporting them to speak to police. If police contact Bravehearts to say they would like
to speak to the survivor, Bravehearts will contact the survivor. Ms Ronken said that it is only ‘very
rarely’ that they have had anyone refuse to speak to the police.

Bravehearts makes it clear to survivors that, if they do speak to the police, they can say at any time
that they do not want an investigation to go forward and the choice is always with the survivor. Ms
Ronken told the roundtable that some survivors are happy to talk to the police and give them
further information, but they do not want their case to proceed.

Mrs Nicola Ellis, representing Ellis Legal, gave the roundtable the following information about Ellis
Legal’s approach.?’® Ms Ellis said that, if a client who comes to Ellis Legal has not yet been in contact
with the police, Ellis Legal encourages the client to report to the police. Ms Ellis said that they
encourage clients to report to the police if they know that the perpetrator is still alive or if they do
not know whether the perpetrator is still alive.

Mrs Ellis said that Ellis Legal has never had to blind report because they are able to tell clients that
the police will respect their choice. Ms Ellis told the roundtable:

We’ve had numerous people who have taken those first steps and then, often because of the
length of time that the matter takes to come to court and other things happening in their
lives, with an opinion from their psychologist or therapist that really in terms of their
wellbeing it would be better to pull out, then they have done that, but that has always been
with the support of the police. | haven’t had anybody who has said, ‘I’'m being pressured to
stay in and | really don’t want to’.2’*
Dr Wayne Chamley, representing Broken Rites, gave the roundtable the following information about
Broken Rites’ approach.?’? Dr Chamley said that Broken Rites abides by the wishes of the survivor
and it will not report if the survivor does not want to report. However, it will work hard to change
the survivor’s current thinking. There will often be a number of conversations and meetings with the
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survivor rather than just one telephone call. Particularly for men who have criminal records, Broken
Rites might have to address their distrust of police and encourage them to see that making a police
statement is an important thing to do. Broken Rites will accompany survivors to the police station to
make a report.

Dr Chamley said that, if a survivor does not want to report to the police, Broken Rites does not give
up on the matter. If other survivors of abuse by the same alleged perpetrator come forward, it will
inform the survivor so that they can reconsider reporting.

Ms Karyn Walsh, representing Micah Projects in Queensland, gave the roundtable the following
information about Micah Projects’ approach.?’”®> Ms Walsh said that, if a disclosure is made that
concerns a child under 18 years of age, Micah Projects reports to police. It will talk to the person
making the disclosure and accompany them to talk to the police. In other cases, Micah Projects will
support the person to understand the role of police and encourage them to have a conversation
with the police.

Current institutional approaches

Representatives of two institutions that receive disclosures of child sexual abuse told the roundtable
of their institution’s current approach to blind reporting. We also heard from Mr Kinmond, NSW
Deputy Ombudsman, who administers the reportable conduct scheme in New South Wales (which is
described briefly in section 6.3.2). Mr Kinmond outlined the Ombudsman’s view of the approach
that institutions subject to the reportable conduct scheme should take.

Mr Julian Pocock, representing Berry Street, gave the roundtable the following information about
Berry Street’s approach.?’* Mr Pocock said that Berry Street has approached this issue in the context
of its interim arrangements for an institutional redress scheme. He said that Berry Street will always
encourage people to report matters to the police and that it will provide support and assistance to
survivors to report to the police.

Mr Pocock told the roundtable that Berry Street makes it clear that it will pursue a policy of blind
reporting. If the information Berry Street receives from a survivor, together with any information
Berry Street holds, leads it to form a reasonable belief that children or young people may still be at
risk, or that a person may be guilty of an indictable offence, Berry Street will provide the information
to the police. It will do this by way of a blind report or with the survivor’s details if the survivor has
consented to their details being given to the police.

Mr Denis O’Brien, representing the Truth Justice and Healing Council, gave the roundtable the
following information about the approach under Towards Health: Principles and procedures in
responding to complaints of abuse against personnel of the Catholic Church in Australia protocol
(Towards Healing).?”> Towards Healing is a set of principles and procedures for a person who wishes
to complain of having been, relevantly for this Royal Commission, sexually abused by a priest,
religious or other Catholic Church personnel.?’®

Mr O’Brien said that, in New South Wales, blind reports were made until the New South Wales
Police Integrity Commission reported on Operation Protea. Following that report, the Professional
Standards Office NSW/ACT stopped blind reporting and now provides all information, including the
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survivor’s details, to police on a reporting form. This occurs even if the survivor says that they do not
want their name given to police.

Mr O’Brien said that, under the new arrangements, there had been about 17 police reports and

28 intelligence reports made to police, all of which included the name of the survivor. Mr O’Brien
also said that the Professional Standards Office had gone back through previous blind reports made
under the earlier practice and had provided updated information to the police, including the
survivor’s name, in about 250 matters. Mr O’Brien said that individual Catholic dioceses in New
South Wales had made full reports — including the survivor’s name —to the police for many years in
accordance with what was seen as the requirements of section 316 of the Crimes Act.

Mr O’Brien told the roundtable that the position in Victoria is now governed by the new reporting
offence (which is discussed in section 6.3.3). However, Mr O’Brien was told that those who had
come forward under Towards Healing had all been 18 years or older.

Mr Kinmond told the public roundtable that there should be no blind reporting for those who are
still children. In relation to historical allegations of child sexual abuse made by adults, Mr Kinmond
said that the Ombudsman’s approach is to consider whether there are current risks to children. If an
agency provides information to the Ombudsman about a person who potentially presents a current
significant risk to children then the Ombudsman would advise that this information should not be
the subject of a blind report, regardless of the wishes of the victim.?”’

Mr Kinmond also distinguished between what might be required by the law in terms of criminal
offences and what might be good practice in terms of supporting victims, suggesting that institutions
should focus on the latter.?’

4.3.5 Discussion

We discuss reporting offences in section 6.3.

Even if the broadest reporting offence was adopted in all states and territories — modelled on the
offence in section 316(1) of the Crimes Act 1900 (NSW) — there would still be cases where
information about child sexual abuse was not covered by the obligation to report to police.

In particular, the information:

e may consist of allegations that are not sufficient to give the person who receives the information
‘knowledge or belief’ that an offence has occurred

e may relate to offences that are not serious offences

e may not suggest that any child is at risk of harm, so it is not caught by mandatory reporting
obligations

e may not relate to a person employed or engaged by the agency, so it is not caught by reportable
conduct obligations.

In these cases, it might be better for police to have whatever information an institution or any other
person is willing to provide voluntarily rather than to have none of the information.
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On the basis that it is better for police to have some information about child sexual abuse rather
than none, it might be appropriate for police to accept blind reports of allegations of institutional
child sexual abuse from institutions, survivor advocacy and support services or other third parties
where the law does not require the relevant third party to make a full report.

Continuing to allow blind reporting where the law does not require reporting might help to address
concerns about the risk that some victims and survivors may not come forward to institutions
(seeking redress) or to support services (seeking counselling and other support) if they are told that
their details will be provided to the police, regardless of their wishes.

However, it seems likely that steps can be taken to address the concerns of many victims and
survivors about reporting to police by providing them with information about their options and
support.

As discussed in section 3.6, it seems likely that it would be useful for the police in each state and
territory to develop a guide that third parties can give to victims and survivors outlining the victims’
and survivors’ options for reporting to police. The guide could encourage victims and survivors to
discuss their options directly with police (including on an anonymous basis if possible) before making
a decision not to report. This guide should also be readily available online.

A number of participants at the roundtable stated that very few survivors refuse to report to the
police if they are well supported.?”” A number of participants also referred to disclosure being a
process of moving from first disclosure through a period of receiving support and then perhaps to
being ready to report to the police at a later time.28°

As discussed in section 3.6, given the role support services often play in receiving survivors’ initial
disclosures, helping them to understand their options and ultimately perhaps supporting them in
reporting to the police, it might be important for support services to have a good and up-to-date
knowledge of how police respond to reports.

There remains an issue as to whether blind reporting should ever be an acceptable option for
institutions in which the abuse is alleged to have occurred, as it could be for survivor advocacy and
support groups.

Mr Shoebridge MLC, Greens member of the Legislative Council in the New South Wales Parliament,
told the roundtable that the institution in which the abuse occurred will have a conflict of interest
and that there may be a very strong power imbalance between the institution and the victim. He
said:

From our perspective, it seems almost impossible that an institution that is alleged to have
abused a victim can in any way assess whether or not they consent or don’t genuinely consent
to go to the police and indeed, in those circumstances, the accepting of blind reporting by the
NSW Police is, in my view, very deeply problematic. There needs to be a circuit-breaker in
those circumstances, somebody who can genuinely assess whether or not the victim consents
and can actually be someone who doesn’t have that power imbalance to talk with the victim
and genuinely work through with the victim the benefits and the demerits in going forward.?!
Mr Shoebridge also told the roundtable that, because of the conflicts of interest and the power
imbalance between the institution and the victim, it is impossible to see how the police could accept
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an assurance from an institution in which the abuse occurred that the victim does not want to be
approached by the police.??

One option might be to consider a narrower reporting offence targeted at institutional child sexual
abuse, which might be able to capture more allegations in the obligation to report. We discuss this
option in section 6.3.4.

As discussed in section 4.3.4, institutions and survivor advocacy and support groups currently take a
variety of approaches in deciding whether to report to police (in circumstances where reporting is
not required by law) and whether to make blind reports to police.

In circumstances where there remains no obligation to report, there might be benefit in institutions
developing and following guidelines for reporting to police. These could clarify the institutions’
position, including for the benefit of staff and volunteers, victims and their families and survivors,
police and child protection and regulatory agencies.

For example, institutions that are willing to blind report in accordance with survivors’ wishes could
adopt the following approach.

Where the law requires the institution to report to police and a child protection or other agency, the
institution or its relevant staff member or official will report as required.

If the institution receives any allegation or other information concerning child sexual abuse which it
is not required by law to report to police or a child protection or other agency, and the allegation or
information is provided by or on behalf of the victim or survivor, the institution or its relevant official
will ask the victim or victim’s representative or the survivor to agree to provide details of the
allegation or information to the police. Then:

e if the victim or victim’s representative or the survivor agrees, the institution or its relevant official
will report the allegation or information to the police

e if the victim or victim’s representative or the survivor does not agree, the institution or its
relevant official will:

o encourage the victim or victim’s representative or the survivor to report the allegation or
information to the police themselves

o provide the victim or victim’s representative or the survivor with any guide that police have
developed that outlines the options for reporting to police

o provide details of the allegation or information to the police but omit details of the victim’s or
survivor’s identity — that is, make a blind report.

If the institution receives any allegation or other information concerning child sexual abuse which it
is not required by law to report to police or a child protection or other agency, and the allegation or
information is not provided by or on behalf of the victim, the institution or its relevant official will
report the allegation or information to the police.

Regardless of whether any further reporting offences are enacted, mandatory reporting obligations
should ensure that there is a legal requirement to report to an agency (usually a child protection
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agency) if a child is at risk or serious risk of harm, even if the victim or the victim’s representative
does not agree for the allegation or information to be reported, at least to the extent that relevant
institutional staff are mandatory reporters.

There might also be benefit in survivor advocacy and support groups developing and following
guidelines for reporting to police. This will clarify their position, particularly for the benefit of victims
and their families and survivors, police and child protection and regulatory agencies.

Survivor advocacy and support groups could make clear that they will continue to encourage and
support victims and survivors to report to the police.

Survivor advocacy and support groups could adopt the approach of reporting to the police with the
agreement of the victim or victim’s representative or the survivor, or providing blind reports if the
victim or victim’s representative or the survivor does not agree to have the matter reported.

Survivor advocacy and support groups could also provide the victim or victim’s representative or the
survivor with any guide that police have developed that outlines the options for reporting to police;
and assist them to consider the different options available to them for reporting.

We welcome submissions that discuss the issues raised in Chapter 4.

In particular, we seek the views of state and territory governments, institutions and other
interested parties on:

e whether privacy and defamation laws create difficulties for institutions in communicating
within the institution, or with children and parents, the broader community or the media; and
possible solutions, including communication by police or child protection agencies or legislative
or policy reform

e issues of police communication and advice, including to institutions, children and parents, the
broader community and the media

e the adequacy and appropriateness of the NSW SOPS and the NSW JIRT Local Contact Point
Protocol as procedures or protocols to guide police communication and advice

e theissue of blind reporting and its interaction with reporting offences discussed in section 6.3.
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5 Child sexual abuse offences

5.1 Introduction

All Australian states and territories have a range of offences relevant to child sexual abuse. While
there are some differences between them, they generally criminalise similar conduct. There are also
Commonwealth child sexual abuse offences which are particularly relevant to grooming.

The research report Brief review of contemporary sexual offence and child sexual abuse legislation in
Australia: 2015 update by Ms Hayley Boxall and Ms Georgina Fuller of the Australian Institute of
Criminology (AIC) provides a description of child sexual abuse offences by jurisdiction at 31
December 2015.

We know that delayed reporting is a feature of child sexual abuse cases. Many survivors will take
years, even decades, to report the abuse they suffered. This means that historical offences are also
important, because generally an accused can only be charged with an offence that existed at the
time the alleged abuse was committed.

The research report Historical review of sexual offence and child sexual abuse legislation in Australia:
1788-2013 by Ms Hayley Boxall, Dr Adam Tomison and Ms Shann Hulme of the AIC provides an
overview of relevant historical offences that have applied for different periods since 1950 in each
Australian jurisdiction.

In our work to date on child sexual abuse offences, we have focused on issues that we think are
particularly important for institutional child sexual abuse, although they may also be relevant for
non-institutional child sexual abuse.

In this chapter, after briefly describing some historical developments, we focus on:

the effectiveness of current persistent child sexual abuse offences
e the effectiveness of current grooming offences

e whether there is sufficient coverage of key institutional relationships — particularly ‘person in
position of trust or authority’ offenders — in current offences

e whether further reform is needed to remove limitation periods that might still prevent
prosecutions from being brought for historical child sexual abuse.

We are not currently examining child sexual abuse offences more broadly. However, we welcome
submissions identifying any other issues in child sexual abuse offences that interested parties
consider are of particular importance to institutional child sexual abuse that the Royal Commission
should examine.
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5.2 Development of current offences

There are currently many different offences that are used to prosecute child sexual abuse.?® These
offences generally aim to criminalise all conduct that sexually exploits or otherwise sexually harms
children.

Offences generally criminalise the following conduct or attempts at the following conduct:

penetrative and non-penetrative sexual assaults against a child, including indecent assaults

indecent acts against a child or exposing a child to indecent material

child prostitution

possession and production of child pornography or child exploitation material
e grooming.

Each jurisdiction currently provides for different maximum penalties for different offences
depending upon the seriousness of the offence. For example, penetrative sexual assault offences
generally have higher maximum penalties than indecent assault offences or acts of indecency.
Similarly, offences against younger children generally have higher maximum penalties than offences

against older children or adults.?®

The seriousness of offending conduct can also be recognised by the presence of aggravating factors,
which attract a higher maximum penalty than the ‘simple’ offence. Some child sexual abuse offences
have aggravated factors, such as offences that are committed in company (with other people
present) or against a child with a cognitive impairment.2%

An offence will generally be aggravated where the victim was under the authority of the offender.
This is particularly relevant to institutional offending where the offender was in a position of
authority — such as a carer, teacher or coach —in relation to the victim. Parents can also be in a
position of authority in relation to children.

Child sexual abuse offences have changed significantly over time. Governments have often updated
their child sexual abuse offences, including to:

e reflect changing community values

e recognise additional types of offending

e better recognise the impact of child sexual abuse
e respond to court decisions.

In the Historical review of sexual offence and child sexual abuse legislation in Australia: 1788—
2013,%% the authors identified the following six key developments in child sexual abuse offences
since the 1980s:
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The removal of gendered language: Gendered language was replaced with gender-neutral terms
such as ‘offender’ and ‘child’. This recognised that sexual abuse can be committed against boys
and can be perpetrated by females. It widened the application of child sexual abuse offences to
include all offenders and child victims, with amendments generally occurring from the early
2000s.%#’

Changes to the definition of sexual penetration: These changes ensure that entering, to any
extent, of an anus, vagina, mouth or genitalia by an object or any part of an offender’s body is
included within the definition of penetration. Also included is the offender committing fellatio or
cunnilingus on the victim. These changes occurred in stages from the mid-1980s. As a result,
penetration, other than vaginal/penile penetration, can now be prosecuted under sexual assault
provisions rather than under indecent assault provisions, which are generally treated as less
serious than penetrative offences and generally attract lower maximum penalties.

The decriminalisation of homosexual sexual acts: Homosexual sexual acts between consenting
male adults were decriminalised in jurisdictions from the mid-1970s, with Tasmania the last to
repeal their laws.

The creation of offences where the accused was in a position of trust or authority: These
offences recognise that child sexual abuse by a person in a position of trust or authority in
relation to the child makes the offence more serious. Position of trust or authority offences may
also prohibit teachers, carers, employers, coaches, counsellors, custodial officers and health
professionals from having sexual relationships with children who are over the age of consent but
who are under their care. This type of offence has only recently been implemented, but previous
provisions on the sexual assault of a child under 16 years old and the sexual abuse of
intellectually disabled children by a person in a position of trust and authority were introduced in
most jurisdictions the 1980s. The definition of ‘a person in a position of trust and authority’ once
included only schoolteachers, but it has expanded over time to include a wider variety of
relationships.

The creation of offences relating to child abuse material: These offences cover the possession,
creation and dissemination of child pornography or child exploitation material. The offences have
expanded since the mid-1980s and target the creators and consumers of pornographic material
involving children.

The introduction of mandatory reporting rules: These are described briefly in section 6.3.2.

Recently introduced offence types tend to expand criminal liability beyond the act of sexual
offending to criminalise behaviour that may facilitate child sexual abuse, such as procuring,
intoxicating and grooming a child.?®® There are also recently introduced third-party offences, which
we discuss in Chapter 6.

The most recent amendments to child sexual abuse offences during the life of the Royal Commission
include:

In New South Wales:

o More child sexual abuse offences have been included in the standard non-parole scheme,?°
which effectively increases the non-parole period imposed at sentencing.
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o Any sexual intercourse with a child under 10 years of age is now subject to a maximum
penalty of life imprisonment, without the need for elements of aggravation.?®®

e In Victoria:

o A ‘course of conduct’ charge has been introduced for persistent child sexual abuse offences
(discussed in section 5.3.4).%°!

o A much broader range of conduct is now covered by grooming offences (discussed in
section 5.4.2).2%2

o Third-party offences have been introduced to criminalise failures to disclose child sexual

abuse?®® and failures to protect a child from sexual abuse (discussed in Chapter 6).2%*

e In Queensland, a broader grooming offence has been introduced (discussed in section 5.4.2).2%°

5.3 Persistent child sexual abuse offences

5.3.1 Introduction

One of the difficulties in successfully prosecuting child sexual abuse offences arises from the need to
provide details — called ‘particulars’ — of the alleged abuse with which the alleged perpetrator will be
charged.

The accused is entitled to a fair trial, which includes knowing the case against him or her.

However, it is often difficult for victims or survivors to give adequate or accurate details of the
offending against them because:

e young children may not have a good understanding of dates, times and locations or an ability to
describe how different events relate to each other across time

e delay in reporting may cause memories to fade or events to be (wrongly) attributed to a
particular time or location when they in fact occurred earlier or later, or at another location

e the abuse may have occurred repeatedly and in similar circumstances, so the victim or survivor is
unable to describe specific or distinct occasions of abuse.

These difficulties do not mean that the allegations about the acts of sexual abuse perpetrated on the
victim or survivor are untrue. Rather, there may be gaps, uncertainty, confusion or even errors in the
details the victim or survivor is able to give of the circumstances surrounding the abuse.

These difficulties can arise in any child sexual abuse cases. However, features of institutional child
sexual abuse mean that they are likely to arise in these cases. In particular:

e Institutional abuse is often not reported for years, even decades, after it occurred. Abuse by a
person in authority is particularly associated with long delays in reporting.?

e Perpetrators of institutional child sexual abuse may have access to a child over a lengthy period
of time and may repeatedly abuse the child offender in similar circumstances.
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Particularly in cases of repeated abuse — which occur often in familial as well as institutional contexts
—there is a real risk that the most extensive abuse will be the hardest to charge and prosecute.

States and territories have tried to address at least some of these concerns by introducing persistent
child sexual abuse offences. The offences have different names and some different requirements
across jurisdictions.

However, it is not clear that these offences have adequately addressed these concerns.

In R v Johnson,”” in November 2015, the South Australian Court of Criminal Appeal overturned a
conviction for persistent sexual exploitation of a child. On this charge, the complainant had given
evidence that her brother sexually assaulted her every week or so over a period of two years. She
said, ‘There was nothing to differentiate between one assault to the — sexual assault to the other’.2%®
Justice Peek held (with Sulan and Stanley JJ agreeing®®) that, in order for the jury to agree that the
accused committed the same two or more acts of sexual exploitation required in order to convict:

there must be a minimum amount of evidence adduced by the prosecution to enable jurors in
the jury room to delineate two offences (at least) and to agree that those two offences were
committed.3®° [Emphasis original.]

Justice Peek held that the complainant’s evidence did not allow identification of any act, let alone
two acts, which could be delineated and agreed upon by the jurors.3%

Justices Sulan and Stanley agreed with the reasons of Peek J but also gave reasons commenting on
the offence of persistent exploitation of child. They stated:

If the evidence rises no higher than a general statement such as that given in this case, even
though the jury may be satisfied that there occurred numerous acts of sexual exploitation
over a number of years, but it is impossible to identify two or more acts so that the conclusion
can be reached that the jury, either unanimously or by majority, agreed on the same two or
more acts, then the defendant is entitled to an acquittal. As the reasons of Peek J
demonstrate, the operation of [this offence] can produce the perverse paradox that the more
extensive the sexual exploitation of a child, the more difficult it can be proving the offence .3
[Emphasis added.]

We have heard evidence in some of our case studies about the extent to which persistent child
sexual abuse offences may overcome the difficulties of providing sufficient particulars to prosecute
institutional child sexual abuse:

e In Case Study 11 on the Christian Brothers institutions in Western Australia, the Western
Australian Deputy Director of Public Prosecutions (DPP) gave evidence about the Western

Australian offence.?®

e In Case Study 26 on St Joseph’s Orphanage Neerkol, a consultant Crown prosecutor and in-house
counsel for the Queensland Office of the Director of Public Prosecutions (ODPP) gave evidence
about the Queensland offence.*

e In Case Study 33 on The Salvation Army (Southern Territory), the South Australian DPP gave
evidence about the South Australian offence.3%

page 176 Criminal justice consultation paper



e In Case Study 38, in relation to criminal justice issues, a New South Wales Crown prosecutor and
the South Australian DPP gave evidence illustrating the limited use of the provision in its current
form.3%

We are considering how these offences can be made most effective for child sexual abuse cases
without infringing the accused’s right to a fair trial.

5.3.2 Sufficient particulars

A person accused of a criminal act is entitled to know the case against him or her, and the rules of
evidence generally require the prosecution to provide particulars that identify the ‘act, matter or
thing’, including details of the time, place and manner of an alleged offence.3"’

At the very least, a complainant in a child sexual abuse matter must be able to identify and describe
a particular occasion of abuse. If a victim or survivor of child sexual abuse cannot give sufficient
particulars of the abuse, this reduces the likelihood of a successful prosecution and it may be
instrumental in the decision of police or prosecutors not to prosecute.3%®

Particulars lessen the risk of duplicity, enabling the accused to know the nature of the charges
alleged against him or her.3® The rule against duplicity prevents the prosecution from alleging two
or more counts in a single charge on an indictment. One count must be proved under one charge.3°

There are two types of duplicity:
e patent duplicity occurs when two counts are charged against one person on the same charge

e Jatent duplicity occurs when there are more transactions or events in the evidence fitting the
description of the charged offences than there are charges — creating uncertainty about which
transactions or events the prosecution has charged.

Historically, latent duplicity (also referred to as ‘latent ambiguity’) has impeded the ability of the
prosecution to charge instances of repeated sexual assaults where the complainant does not
accurately remember the particulars of each instance but can describe a course of conduct.

Particulars also define the issues so that the relevance and admissibility of evidence can be
accurately determined at trial.3!!

All jurisdictions have legislative requirements that particulars be presented on the indictment or
other form in which the charge is lodged with the court.3?

The sufficiency of particulars is decided by the court on a case-by-case basis.?*

Where insufficient particulars are given, the court may rule that the accused cannot receive a fair
trial, and the matter may be delayed, retried or stayed. An accused may not have a fair trial where
they are embarrassed by having to defend themselves against an indeterminate number of offences
occurring on unspecified dates. They may be unable to present their defence or test the complainant
if sufficient particulars are not given.
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Insufficient particulars may also make it difficult for the court to:
e determine the admissibility of evidence

e determine the unanimity in a jury verdict

e identify the appropriate offence and punishment.3*

As a result, a charge must identify the essential factual ingredients of the offence,?'> which will
usually include the time, place and manner of the accused’s alleged acts or omissions.?® The
prosecution should provide as much specificity of the time of the alleged offence as is available in
the circumstances of the case.?'’

In some circumstances, it may be essential to provide the date of an alleged offence — for example,
where:

the offence is subject to a limitation period

the offence has been repealed

the age of the complainant is an essential element

the accused has a potential alibi.

In other circumstances, it is possible to charge an offence as having occurred between certain dates
within a stated period. If a period of months or years is given, it may be necessary to particularise a
distinguishing fact or event that happened close to the time of the alleged offence — for example, it
happened in a specified year ‘during the school camp’.

If the sexual abuse is alleged to have been committed repeatedly on many occasions, charges could
be brought for the first and last occasions of offending if the complainant can remember them most
clearly and can give sufficient particulars of those occasions.

In 1989 in S v The Queen,'® the High Court held that offending that could not be sufficiently
particularised could not be successfully prosecuted. This case involved allegations of familial child
sexual abuse, which was said to have occurred ‘every couple of months for a year’. The accused was
convicted in the District Court of Western Australia on three counts of carnal knowledge against his
daughter. Each count on the indictment charged one act of carnal knowledge occurring within a
different 12-month period, effectively charging one act per year over three years. The trial judge had
rejected the accused’s application for further particulars.

The High Court quashed the conviction and ordered a new trial. The High Court found that framing
the charges in this manner, with one offence per year, was acceptable and did not give rise to
duplicity.3!® However, the complainant gave evidence of two specific occasions of intercourse and of
numerous other uncharged acts that were alleged to have occurred over a two-year period,
happening ‘every couple of months for a year’. The acts about which the complainant gave evidence
were not linked to the counts on the indictment. The High Court held that the prosecution could not
lead evidence equally capable of referring to a number of occasions, any one of which might
constitute the offence described in the charge, and invite the jury to convict on any one of them.
This latent ambiguity required correction if the accused was to have a fair trial.3?
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5.3.3 Persistent child sexual abuse offences

Background

The High Court’s decision in S v The Queen gave impetus to legislative reform,**! and between 1989
and 1999 all Australian jurisdictions introduced persistent child sexual abuse offences.

Queensland was the first jurisdiction to introduce the offence in 1989,3?? followed by Victoria and
the Australian Capital Territory in 1991;32® Western Australia in 1992;32* Tasmania, South Australia
and the Northern Territory in 1994;3%> and New South Wales in 1999.3% The Model Criminal Code
also produced a persistent child sexual abuse offence in 1996. These offences had various titles,
including ‘persistent sexual abuse of a child’,3?” ‘persistent sexual conduct with a child’3?® and
‘maintaining a sexual relationship with a child/young person’ 3%

The drafting of the provisions varied, but each provision sought to ‘allow prosecution to proceed in
cases wWhere there is evidence of a course of unlawful conduct over time, but the evidence lacks the
particularity required to permit charges to be laid for each of the separate criminal acts’.33°

Each provision contained a requirement for the prosecution to prove the sexual relationship by
showing three distinct occasions of unlawful sexual conduct, to be proved beyond reasonable doubt.
There was no requirement for particulars such as date and the exact circumstance and order of
offences. The Queensland Law Reform Commission expressed the view that the requirement to
prove three offences was an ‘important safeguard for ensuring a fair trial for the accused’ 33!

When they were first introduced, each offence operated prospectively. That is, it applied only in
relation to sexual offending that occurred after the offence commenced.

The Queensland offence of ‘maintaining a sexual relationship with a child/young person’ under
section 229B of the Criminal Code Act 1899 (Qld) sch 1 (Criminal Code (Qld)) was considered by the
High Court in 1997 in KBT v The Queen®? (KBT).

In KBT, the accused was alleged to have maintained an unlawful sexual relationship with the
complainant from when she was 14 to almost 16 years old. He was charged under section 229B of
the Criminal Code (Qld). The complainant’s evidence was not specific as to dates. Rather, she gave
evidence of a general course of sexual misconduct by the accused which fell into six broad
categories, including acts that ‘occurred while riding the farm motorcycle” with the appellant and
acts that occurred ‘during afternoon rests on a bean bag’.33® Within these categories, the evidence
did not identify specific incidents.

The prosecution conceded, and the High Court agreed, that the offence in section 229B required the
jury to be satisfied beyond reasonable doubt as to the commission of the same three acts which
constituted relevant sexual offences. This meant that three occasions of abuse must be clearly
articulated and particularised, albeit without requiring dates and exact circumstances. This was
because it was the commission of the three acts that would constitute individual offences that was
found to constitute the offence under section 229B.33

KBT was a decision about the Queensland offence. However, the offences in other jurisdictions were
relevantly in the same form as the Queensland offence, so KBT effectively applied to all of the
persistent child sexual abuse offences. Justice Kirby described the position in the High Court’s later
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decision in KRM v The Queen, as being that the relevant persistent child sexual abuse offence (in this
case the Victorian offence):

relieves the complainant of the need, or the prosecution of the requirement, to prove the
‘dates or the exact circumstances of the alleged occasions’. But ‘occasions’ there must still
be.3% [Reference omitted.]

In its consultation paper Review of sexual offences (2013), the Victorian Department of Justice stated
that, since KBT:

It is not known how many complainants have their evidence rejected, either by police,
prosecutors or judges, as being insufficiently particular for the purposes of a trial.
Nonetheless, it can be assumed that there is a significant number of such cases and that in
those cases the law has not been able to do justice to victims/survivors of long-term sexual
abuse. Such failure to do justice is essentially due to the fact that the evidence was not in
the same form as the evidence found in single episode offences, and is not necessarily due
to there being any less certainty that repeated offending in fact took place.?3®

Following the decision in KBT, Queensland and South Australia made substantive amendments to
337

their persistent child sexual abuse offences.
In 2003, Queensland amended its offence so that the unlawful sexual relationship, rather than
individual acts, constitutes the offence. The then Queensland Attorney-General described the
amended offence as follows:

The offence as redrafted removes the requirement to prove three particular acts of a sexual
nature. Instead the offence is established by proof of the relationship. For a person to be
convicted of the offence, the jury must be satisfied beyond a reasonable doubt that the
evidence establishes that an unlawful sexual relationship existed, but they do not have to
agree unanimously on particular acts comprising it.3%

A discussion paper released in 2006 by the then South Australian Attorney-General stated that,
because it was subject to the restrictions of KBT, the offence of persistent child sexual abuse in
section 74 of the Criminal Law Consolidation Act 1935 (SA) was rarely charged. The discussion paper
noted thatit was ‘necessary for the prosecution to prove (and therefore to particularise) three
separate instances of sexual offending in order to sustain a s 74 offence’ and stated that:

Logically, if a child is able to particularise three occasions (as required by s 74) then those
three occasions could be separately charged (as three counts on the Information) rather
than all encompassed in the s 74 offence (with one count on the Information of persistent
sexual abuse). Indeed, a separate charging practice would be preferable as it would allow for
some guilty verdicts in the situation where a jury was satisfied about one or two of the

occasions but not all three occasions.33°

South Australia amended its offence in 2008 to reduce, from three to two, the number of occasions
that needed to be proved to prove the offence. Conviction still relies upon proving at least two
unlawful acts to show the relationship and the jury must agree on the same two or more acts.3*
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South Australia also renamed the offence ‘persistent sexual exploitation of a child’ instead of
‘persistent sexual abuse of a child’. The Australian Law Reform Commission and the New South
Wales Law Reform Commission have suggested that this change was intended to focus the offence
on acts of sexual exploitation that comprise a course of conduct rather than on a series of separate

particularised offences.3*

South Australia®* and Tasmania3*® amended their offences to make them retrospective in operation.

That is, the offence could only be charged prospectively, but it could rely on occasions of abuse that
occurred before the offence commenced.

Western Australia amended its offence to provide that the jury need not be satisfied of the same

unlawful sexual acts where more than three acts are alleged.3**

Current persistent child sexual abuse offences

Table 5.1 outlines the current offence in each jurisdiction.
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Required number of unlawful acts

In most jurisdictions, the offence continues to require proof of the occurrence of at least a
prescribed number of unlawful sexual acts. In New South Wales, Victoria, Western Australia,
Tasmania, the Australian Capital Territory and the Northern Territory, three or more unlawful sexual
acts must be proved. In South Australia, more than one unlawful sexual act must be proved.

In Queensland, more than one unlawful sexual act is also required to constitute an unlawful sexual
relationship, but the actus reus of the offence is the unlawful sexual relationship and not particular
unlawful sexual acts.

The Queensland offence under section 229B of the Criminal Code (Qld) relevantly provides:

(2) An unlawful sexual relationship is a relationship that involves more than 1 unlawful
sexual act over any period.

(3) For an adult to be convicted of the offence of maintaining an unlawful sexual
relationship with a child, all the members of the jury must be satisfied beyond
reasonable doubt that the evidence establishes that an unlawful sexual relationship
with the child involving unlawful sexual acts existed.

(4) However, in relation to the unlawful sexual acts involved in an unlawful sexual
relationship —
(a) the prosecution is not required to allege the particulars of any unlawful

sexual act that would be necessary if the act were charged as a separate
offence; and

(b) the jury is not required to be satisfied of the particulars of any unlawful
sexual act that it would have to be satisfied of if the act were charged as a
separate offence; and

(c) all the members of the jury are not required to be satisfied about the same
unlawful sexual acts.

Decisions of the Queensland Court of Criminal Appeal establish that:
e the unlawful relationship provides the key element of the offence3*

e the indicia of maintaining a relationship include the duration of the alleged relationship, the
number of acts and the nature of acts engaged in. (The court held that seven instances of
improper touching inside and outside of clothes over five years did not amount to ‘maintaining a
relationship)3

e the rules of procedural fairness are ‘sufficiently flexible to accommodate different degrees of
particularisation being required in different circumstances’¥

e the amendment does not remove the trial judge’s power to ensure a fair trial>*
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e the amendment does not remove the court’s power to set aside a conviction on the grounds that
there was a miscarriage of justice where the accused is given so little information about the
charge as to render it impractical to prepare a defence3*®

e the provision allowing the jury not to agree on two or more unlawful sexual acts does not offend
Chapter Ill of the Commonwealth Constitution.3*°

In relation to the constitutional argument, the Queensland Court of Criminal Appeal held:

There is no such conflict. The jurors could be unanimously satisfied that the defendant
maintained an unlawful sexual relationship with the child involving more than one unlawful
sexual act whilst at the same time disagreeing about which two or more of numerous alleged
unlawful sexual acts were proved beyond reasonable doubt.3>!

The offender in that case applied to the High Court for special leave to appeal in relation to the
constitutional argument. He argued that the offence of maintaining an unlawful sexual relationship
under section 229B offended Chapter IIl of the Constitution and that he was unable to receive a fair
trial under the provision.®? In 2012, the High Court refused special leave, with French CJ stating:

[The applicant] argues that section 229B of the Code is invalid in light of Chapter Il of the
Constitution of the Commonwealth because, in effect, it deprives a court hearing a trial of an
accused, under that section, of the ability to provide procedural fairness in relation to the
provision of particulars and because it authorises a jury to return a verdict where all members
of the jury are not required to be satisfied about the same unlawful sexual acts underpinning
the alleged relationship.

The Court of Appeal held that the section does not preclude the court directing the provision
of sufficient particulars of the offence so that an accused person is in a position to answer the
case against him at trial. It also held that section 229B requires jury unanimity upon the
essential allegation that the defendant maintained a sexual relationship with a child that
involved more than one unlawful sexual act. In our opinion, the decision of the Court of
Appeal is not attended with sufficient doubt to warrant the grant of special leave. Special

leave will be refused.3>?

In 2008, in MAW v The Queen, the High Court also refused an application for special leave to appeal
B.354

in relation to a conviction under section 229
In 2014, the Northern Territory Government produced a draft Bill for consultation, which, if enacted,
would adopt the Queensland approach where the maintenance of the relationship, rather than

particular unlawful sexual acts, constitutes the offence.®* It appears that the draft Bill remains under

consideration.3>®

Retrospective operation

Another difference between jurisdictions in persistent child sexual abuse offences is whether or not
the offence can operate in respect of unlawful sexual acts committed before the offence
commenced. In South Australia and Tasmania, the offence applies to unlawful sexual acts, whether

they were committed before or after the offence commenced.?*’
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The evidence of the South Australian DPP in Case Study 33 identified the potential application of the
offence to historical institutional child sexual abuse if the alleged offender had been prosecuted
today.®® A consultant Crown prosecutor and in-house counsel for the Queensland ODPP gave
evidence in Case Study 26 that the inability to charge the offence in Queensland in respect of
unlawful acts that occurred before the offence commenced prevents prosecution for persistent child
sexual abuse where historical abuse does not have sufficient particulars for individual offences to be
charged.®*®

Use of persistent child sexual abuse offences

In most jurisdictions — other than Queensland and Tasmania — the persistent child sexual abuse
offence is not charged often.

Institutional child sexual abuse

There is only very limited data on the use of these offences in matters involving institutional child
sexual abuse.

In the research report A statistical analysis of sentencing for child sexual abuse in an institutional
context, of 283 sentenced matters of institutional child sexual abuse, in only 13 cases (4.6 per cent)
were offenders sentenced for persistent child sexual abuse offences.3*° Across the 283 sentenced
matters, the average number of offences per matter was 8.5.3% However, it is unclear how many
indictments with multiple offences had only one victim.2®? It is also unclear if some of these matters
could not have been charged as persistent child sexual abuse offences because the offending
occurred in jurisdictions where, or at a time when, the offence operated prospectively only and the
offending predated the commencement of the offence.

New South Wales

In New South Wales, the offence is rarely prosecuted.

The Judicial Commission of New South Wales Judicial Information Research System database
indicates that 16 cases, where persistent child sexual abuse was the primary offence, were finalised
to sentence in the New South Wales District Court in the seven years from April 2008 to March
2015.%63

The submission by the New South Wales ODPP to the Australian Law Reform Commission and New
South Wales Law Reform Commission inquiry into family violence stated that, between August 1999
and August 2008, prosecutions under section 66EA represented 1.89 per cent (45 in number) of all
child sexual abuse matters prosecuted in New South Wales, observing that prosecutions under the
provision had decreased in number over time and describing the offence as ‘profoundly under
utilised’.3%*

The New South Wales ODPP referred to the ‘widely held notion that there is no particular advantage
for the prosecution to use the offence’.3®> Maximum penalties are the same as for a single
substantive offence, and the technicalities involved in proving the offence may complicate the
prosecution’s case.>®®
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The New South Wales Court of Criminal Appeal has found that the persistent child sexual abuse
charge provides for a more serious offence than the offences which comprise the individual unlawful
sexual acts.3*” However, it has also held that Parliament did not intend that sentencing for offences
constituting a persistent child sexual abuse charge should be harsher in outcome than for a
conviction for a number of representative offences.3%®

In R v Fitzgerald,*® the New South Wales Court of Criminal Appeal stated that, where a conviction
for an offence under s 66EA is secured:

what has been established is not a miscellany of substantive offences ... What has been
established is, rather, one offence contravening s 66EA.

When that position has been reached, and when the particular offender stands for sentence
accordingly, the ultimate question for the sentencing judge is where a sentence that is just
according to proper sentencing principles should stand on a statutory scale, the highest point
of which is a sentence of imprisonment for 25 years.

It does not seem to me to be logical to answer that question by considering what sentence(s)
might or might not, or could or could not, or should or should not, have been passed had the
offender been convicted of precisely particularised contraventions of [other particular sexual
offence provisions], those contraventions having been charged as isolated offences ...

In my opinion, there is nothing in the New South Wales s 66EA, just as there is nothing in the
South Australian s 74, to suggest that Parliament intended that the sentencing for a course of
conduct which has crystallised into a s 66EA conviction, should be more harsh in outcome
than sentencing for the same course of conduct had it crystallised into convictions for a
number of representative offences.’”°

Victoria

In Victoria, the persistent child sexual abuse offence does not appear to have been used extensively.

The Victorian Sentencing Advisory Council reported that, from 2009-10 to 2013-14, 43 people were
sentenced in the higher courts for a principal offence of persistent sexual abuse of a child
under 16.3"

Queensland

In Queensland, the persistent child sexual abuse offence is regularly prosecuted. From 2011 to 2015,
365 prosecutions under the provision were finalised as follows.

Table 5.2: Prosecutions under section 229B of the Criminal Code (Qld)3”?

Year Guilty verdict Guilty plea Discontinued Not guilty* Total
2011 6 47 16 2 71
2012 10 58 10 8 86
2013 12 41 8 13 74
2014 9 32 10 11 62
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2015 |9 50 4 9 72

Total | 46 228 48 43 | 365

The majority (62 per cent) of these prosecutions under the Queensland provision were resolved by a
guilty plea as 12 per cent of cases resulted in a jury verdict of guilty. In 12 per cent of matters, the
jury entered a verdict of not guilty (in one case, the not guilty verdict was directed by the trial judge).

South Australia

The South Australian DPP gave evidence in Case Study 33 that the current South Australian
persistent child sexual abuse offence had assisted with prosecuting matters that otherwise would
not have had the required particulars. He stated that the offence is now ‘commonly’ used and it has
the advantage where there are repeat occasions of abuse of enabling all the conduct that can be

particularised in a general way to be ‘caught up’ within the charge.3”

The South Australian Office of Crime Statistics and Research provided us with data on use of the
374

provision.
In the 2013-14 financial year, 114 charges of persistent child sexual exploitation were finalised. Of
these 114 charges:

e 23(20.2 per cent) resulted in a conviction

e 79 (69.3 per cent) were withdrawn or dismissed

e 11 (1 per cent) resulted in a not guilty finding

e one resulted in a not guilty finding due to mental incapacity.

Of the 23 charges that resulted in a conviction, 15 offenders received a penalty of immediate
imprisonment. The average period of imprisonment was nine years.3”> Two other offenders received
a suspended sentence.

The South Australian Court of Criminal Appeal has found that the actus reus of the offence remains
the committing of the (two) offences and that a conviction requires the jury’s agreement as to which
offences constitute the offence.3”® It is not clear whether these decisions, and the November 2015
Court of Criminal Appeal decision in R v Johnson®”’ discussed above, will affect the efficacy or use of
the offence in South Australia.

In evidence to the Royal Commission, the South Australian DPP stated that ‘The requirement for the
jury to be unanimous as to the same two or more acts of sexual exploitation might, in theory, limit

the utility of this provision’.378

In R vJohnson, Sulan and Stanley JJ stated:

We consider that if it is the intention of the legislature to create an offence of persistent
sexual exploitation involving the maintenance of a sexual relationship with a child, then
consideration should be given to amending s 50 along similar lines to the Queensland

provision.3”®

We understand that the South Australian Government is reviewing its offence.
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Tasmania

Tasmania records frequent use of its persistent child sexual abuse offence.

From 2001 to 2014, the Tasmanian Sentencing Advisory Council reported that 199 convictions under
the provision were recorded.¥ During this period, convictions for maintaining a sexual relationship
with a young person constituted 39 per cent (199) of all sexual assault convictions (509).38! The
Sentencing Advisory Council noted the suggestion that rapes against children may be being charged
under the persistent child sexual abuse offence rather than as individual rape offences.3®2 The
Sentencing Advisory Council also reported that some 35 per cent of convictions under the persistent
child sexual abuse provision had been for offences where the court characterised the offender and
complainant as being in a ‘consensual’ relationship.3&

Other jurisdictions

The Royal Commission does not have statistics on use of persistent child sexual abuse offences in
Western Australia, the Northern Territory or the Australian Capital Territory.

We understand that in these jurisdictions the provision is rarely used, except perhaps on occasion
following a negotiated guilty plea.

The Western Australian Court of Appeal recently discussed the approach to sentencing for the
Western Australian offence of persistently engaging in sexual conduct with a child under the age of
16 years, under section 321A of the Criminal Code Act Compilation Act 1913 (WA) Appendix B,
schedule 1 (Criminal Code (WA)). Justice Mitchell (with Buss and Mazza JJA agreeing) discussed a
number of sentencing decisions in relation to section 321A and stated:

There is no ‘tariff’ for the offence prescribed by s 321A (or for sex offences generally) because
of the great variation that is possible in the circumstances of the offending and the offenders.
The sentence to be imposed in a particular case depends on its individual facts and
circumstances, having regard to the maximum penalty.3* [Reference omitted.]

Justice Mitchell also stated:

The appellant cited a number of cases dealing with individual counts of indecent dealing with
a child. In my view, those cases are not comparable to the present. The criminal conduct for
which the appellant has been convicted and must be punished involves engaging in sexual
conduct with each victim on many occasions over a period of years. Conviction of a single
indecent dealing offence or a number of individual offences is not comparable. Even when
individual offences are charged as representative counts, the offender is only to be sentenced
and punished for the counts on the indictment, and the representative nature of the charge
prevents the offender finding mitigation on the basis that the offending conduct was isolated
and uncharacteristic. By contrast, under s 321A the offender is to be sentenced and punished
for the whole course of criminal conduct. The essence of the criminality involved in the offence
created by s 321A is the persistent and ongoing nature of the sexual conduct with a child.3
[Reference omitted. Emphasis added.]
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5.3.4 The Victorian course of conduct charge

A ‘course of conduct’ charge may be another way of dealing with repeated offending where it is
difficult for a victim or survivor to distinguish particular occasions of offending from each other.

In July 2015, Victoria introduced a course of conduct charge provision in the Criminal Procedure Act
2009 (Vic).*8 The provision does not constitute a substantive offence but gives expression to
multiple charges of the same offence on the indictment.3” The Victorian course of conduct charge
was based on a similar provision in England and Wales.38

In England and Wales, rule 14.2(2) of the Criminal Procedure Rules 2010 states:

More than one incident of the commission of the offence may be included in a count if those
incidents taken together amount to a course of conduct having regard to the time, place or
purpose of commission.

The United Kingdom Criminal Practice Directions 2013 provide the following instructions:

e Each incidence must relate to the same complainant.

There must be a ‘marked degree’ of repetition in the method employed or location or both.
e Incidents must have taken place over a clearly defined period — usually no more than a year.

e The defence is such as to apply to every alleged incident without differentiation. Where what is in
issue differs between different incidents, a single ‘multiple incidents’ count will not be
appropriate, although it may be appropriate to use two or more such counts according to the
circumstances and to the issues raised by the defence.

e Where the penalty for the offence has changed during the period of the alleged abuse, additional
‘multiple incident’ counts should be used so that each count only alleges incidents that have the
same maximum penalty.

New Zealand has a similar charge. In 2011, New Zealand introduced a ‘representative charge’ under
section 20 of the Criminal Procedure Act 2011 (NZ). Section 20 is available where:

e multiple offences of the same type are alleged and are committed in similar circumstances over a
period of time

e the nature and the circumstances are such that the complainant cannot reasonably be expected to
particularise dates or other details of the offence.

The New Zealand Court of Appeal has considered the use of representative charges. It held:

e where there is sufficient evidence to do so or where the repetitive acts can be distinguished, the
prosecution should charge specific acts

e representative charges are appropriate where there is a pattern of repeated behavior and the
complainant cannot distinguish the dates or details.3®

The Victorian course of conduct charge is a charge for an offence that involves more than one
incident of the same offence. It could be charged for unlawful sexual acts that might otherwise be
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charged as persistent child sexual abuse, provided that they otherwise meet the requirements for a
course of conduct charge. However, an accused cannot be charged with a course of conduct charge
and a persistent child sexual abuse charge.

Under the course of conduct charge, more than one incident of the commission of a sexual offence
may be included in a single course of conduct charge if:

e each incident constitutes an offence under the same provision
e eachincident relates to the same complainant
e the incidents took place on more than one occasion over a specified period

e the incidents together amount to a course of conduct, ‘having regard to their time, place or
7 390

purpose of commission and any other relevant matter’.
The prosecution must prove beyond reasonable doubt that the incidents of an offence committed by
the accused, taken together, amount to a course of conduct having regard to their time, place or
purpose of commission or any other relevant matter.3*! It is not necessary to prove the number of
incidents, dates, times, places, circumstances or occasions. It is also not necessary to prove that
there were any distinctive features differentiating any of the incidents or the general circumstances
of any particular incident.3%2

The Explanatory Memorandum to the amending Bill explains ‘time, place and purpose of
commission and any other relevant matter’ as follows:

In relation to time, the complainant may give evidence that the offending occurred on a
regular basis (such as every week or month, or whenever mum went on night shift). Where
there is a large gap in time between offending, it may be difficult to conclude there was a
course of conduct. However, it may be that there are two episodes of offending separated by
a 12 month gap.

In relation to place, there may have been a regular place where these offences occur, such as
the child’s bedroom. However, if the incidents occurred in different places, this will not
preclude a course of conduct from being established, as the course of conduct may be
completely opportunistic. In such circumstances, a higher degree of regularity may be more
important in establishing the course of conduct.

In relation to purpose of commission, in most cases, the purpose will be sexual gratification or
393

exercising power over the victim.
‘Any other relevant matter’ allows for flexibility — it may include evidence of similarity in the method
employed in offending or evidence of attempts to stop the child from complaining.3**

An indictment cannot contain a course of conduct charge and a charge under the persistent child
sexual abuse provision. A charge sheet may contain another offence charged in the alternative, and
an acquittal on the course of conduct charge does not constitute a ‘previous acquittal’ in regard to
the alternative charge for the purposes of protection against double jeopardy. An accused can enter
a guilty plea to part of the ‘course of conduct’ charge.>*®
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A course of conduct charge can be charged regardless of when the incidents of the offence are
alleged to have taken place.>*® That is, sexual offences alleged to have been committed before the
course of conduct charge was introduced can now be charged as a course of conduct offence (if they
otherwise satisfy the requirements for the course of conduct charge).

The Victorian DPP’s policy for using course of conduct charges expresses a preference for charging
the substantive charge rather than a course of conduct charge.?®” The policy provides criteria for
determining whether to use the course of conduct charge, including:

e whether the charge adequately reflects the criminality of the offending involved

e whether there is a reasonable explanation as to why the state of the evidence and/or the
allegations of the victim are sparse or lacking in detail as to dates or exact circumstances.

The policy provides that a course of conduct charge is not to be used simply to overcome the
evidentiary deficiencies of a superficial investigation and that a course of conduct charge should not
be used merely as an alternative method of prosecuting what would otherwise be a series of
substantive charges.3®

There are detailed jury directions that require the trial judge to explain the elements of the charge to
the jury.3®

The course of conduct charge applies to multiple incidents of the same offence, and sentencing a
course of conduct offence may be more straightforward than sentencing a persistent child sexual
abuse offence. The court must impose a sentence that reflects the totality of the offending that
constitutes the course of conduct charge but must not impose a sentence that exceeds the
maximum penalty prescribed for the single offence.*® Since the sentence is required to reflect the
totality of the conduct, it is expected that the court sentencing a course of conduct offence will apply
a sentence higher than the penalties imposed for individual offences.**!

The Victorian course of conduct charge explicitly amends the common law to permit the
complainant to give evidence of what the accused ‘would do’ (that is, what would typically or
routinely occur).*®

The Victorian Department of Justice noted that course of conduct charges have inherent limitations
and will not be suitable for all cases of repeated child sexual abuse.?®® For example, although the
charge could be founded on only two incidents, where the prosecution can only lead evidence of a
small number of incidents over an extended period it may be difficult to establish the continuing or
regular nature of the conduct. Also, the multiple incidents must all be examples of the same type of
offending. If the alleged conduct is of different kinds of sexual offending — for example, some
penetrative and some not penetrative — these incidents cannot be bundled into one course of
conduct charge.*®

The number of incidents of an offence, and the offence type, should help to determine whether a
course of conduct charge is available. For instance, it may be unlikely that a course of conduct will be
found where there are only two or three incidents over a one-year period, because a ‘course of
conduct’ involves continuing or regular conduct. Here the complainant may be able to specifically
identify each incident, and a persistent child sexual abuse charge may be more appropriate.*® This
may also be the case where an accused is alleged to have committed different sexual offences (such
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as sexual assault and indecent assault) against a complainant rather than a ‘course of conduct’ of
one offence. In such cases, separate individual offences or the persistent child sexual abuse offence
might be more appropriate.

We are aware of one matter prosecuted under the Victorian course of conduct provision in relation
to child sexual abuse, which resulted in a directed acquittal.

The Victorian Court of Appeal recently considered the course of conduct charge in relation to the
offence of obtaining a financial advantage by deception. In Poursanidis v The Queen,**® the accused
pleaded guilty to a single course of conduct charge which related to 541 separate acts of dishonesty.
The court dismissed the accused’s appeal against sentence. Justice Weinberg, with Priest JA
agreeing, stated: ‘The charge to which the appellant pleaded guilty was drafted upon a “course of
conduct” basis. This represents a new, and somewhat novel, basis upon which a sentence can be
imposed.’4”

Justice Weinberg referred to the provisions for sentencing for a course of conduct charge and
stated:

These provisions may well give rise to particular difficulties where an accused is charged with
a ‘course of conduct’ offence, and pleads not guilty. There is no need, for present purposes, to
enlarge upon that point.*%®

Justice Weinberg rejected the Crown’s submission that it would be reasonable to impose a higher
sentence than would otherwise be appropriate because of the number of individual offences under
the course of conduct charge. He held that orthodox sentencing principles should apply to course of
conduct charges and that the maximum sentence for the (single) offence should still be treated as a
‘yardstick’.%°

5.3.5 Discussion

Commissioners agree with the concern that Sulan and Stanley JJ, of the South Australian Court of
Criminal Appeal, expressed about the South Australian persistent child sexual abuse offence: that it
is a ‘perverse paradox that the more extensive the sexual exploitation of a child, the more difficult it
can be proving the offence’.*1°

Commissioners are satisfied that there needs to be an offence in each jurisdiction that will enable
repeated but largely indistinguishable occasions of child sexual abuse to be charged effectively.

The question then is what form of offence would be most effective.

The Queensland offence appears to be the most effective of the current forms of persistent child
sexual abuse offences. It identifies the core of the offence as the maintaining of the relationship
rather than the two or more individual unlawful acts. Although each juror must be satisfied that two
or more individual unlawful acts have been proved beyond reasonable doubt, the Queensland
offence also removes the requirement that they be satisfied of the same two or more acts.

A number of decisions of the Queensland Court of Criminal Appeal suggest that a jury conviction for
the persistent child sexual abuse offence may be safe even where the jury has not convicted for any
individual offences also charged — for example, because the jury can be taken to have accepted as
proved beyond reasonable doubt the complainant’s evidence of uncharged acts.*'! This may be most
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likely where the accused had made general admissions of wrongdoing to police or the complainant

but has not made specific admissions about the particular individual offences particularised as part
of a persistent child sexual abuse charge or charged as individual offences.

However, the Queensland offence still requires at least two distinct occasions of abuse to be
identified. It may not overcome difficulties of the kind identified in R v Johnson**? — that is, where a
complainant cannot identify or distinguish any particular occasion of repeated abuse.

Victims or survivors may give evidence in ways that make charging under the Queensland offence
difficult. We have heard a number of examples in our case studies where prosecutions did not
proceed because of ‘composite memories’ or ‘general assertions’ of occasions of abuse and where
the victims or survivors are unable to describe or distinguish a particular occasion of abuse. For

example:

In Case Study 38, a New South Wales Crown prosecutor gave evidence about the accounts that
two young children gave of alleged abuse. Although the children were able to describe the acts of
abuse and the location in the childcare centre where they occurred, they were unable to
distinguish one occasion from another.**® The Crown prosecutor gave evidence that:

when one looked at what the children said, they described what happened to them and where
they were, but they went on to say it happened all the time. It was something that happened

regularly.*

He also said that:

the difficulty can be that when the child is cross-examined, as they must be, when questioned
about the particular incident, they would not be able to provide those details. So they would
be in their mind thinking of all of the different occasions pushed together and not able to pull
out particular things that might assist in satisfying the jury of a particular event.**®

In Case Study 26 on St Joseph’s Orphanage Neerkol, a consultant Crown prosecutor and in-house
counsel for the Queensland ODPP gave evidence about the difficulties of linking children’s
evidence of the alleged acts of abuse to a particular occasion or external event. He said:

even though children can give convincing evidence as to what has occurred, where there has
been a number of acts and a relationship between the complainant and the accused, it’s
difficult to distinguish, for the purposes of particulars. To run a prosecution, there has to be
some form of objective external facts, events or circumstances.*®

He said ‘The difficulty is where the child is unable to distinguish details of one act from many

others’,**” and that ‘generally, complainants have little difficulty in identifying what the acts

were; it’s more linking it to a particular occasion or external event’.*18

If the sexual abuse was of the same kind — for example, penetrative sexual assault or indecent

assault — course of conduct charging may better address the difficulties where abuse has been

repeated so often and in such similar circumstances as to make the identification of individual
occasions impossible for the complainant.

However, we note that the Victorian course of conduct charge is largely untested, and it is unclear
how it will operate in practice.
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In KRM v The Queen, in relation to the Victorian persistent child sexual abuse offence, McHugh J
stated:

Subject to the operation of Ch Il of the Constitution, the legislature of the State of Victoria
may modify — even abolish — the need for particulars of criminal charges. But an intention to
do so should be imputed to the legislature only when it has enacted words that make its
intention unmistakably clear. Courts should not lightly infer that a legislature has intended to
abolish or modify fundamental principles of the common law such as the principle that an
accused person must have a fair opportunity to defend a criminal charge.**®

An accused is entitled to have a fair trial and to know the case against him or her. However, the
criminal law should not impose requirements that operate to effectively prevent the prosecution of
some of the most serious cases of child sexual abuse — creating the ‘perverse paradox’ that Sulan
and Stanley JJ of the South Australian Court of Criminal Appeal identified.**

Many children who are subjected to repeated occasions of child sexual abuse in similar
circumstances are unlikely to be able to distinguish the particular occasions of abuse from each
other. Many children may have composite memories of repeated occasions of abuse and may recall
events and give evidence in that form. Even as adults, survivors may be in no better position to
distinguish particular occasions of abuse from each other than they were as children. These
circumstances are features of this type of abuse rather than any indication that the account that the
victim or survivor has given is untrue or unreliable.

There may also be significant benefits in enabling persistent child sexual abuse offences to operate
retrospectively so that they can apply to conduct that occurred before the commencement of the
offence. Of course, legislation creating offences is generally presumed to operate prospectively only
because it would be manifestly unjust to later punish conduct that was not unlawful at the time it
was committed.*”* However, the presumption is rebuttable.*?? Also, in giving persistent child sexual
abuse offences retrospective operation, the offences would apply to conduct that was unlawful at
the time it was committed and the only change would be to the way in which it can be charged.

This may be important given what we know about delays in reporting child sexual abuse, including

institutional child sexual abuse.*?® Indeed, given the particularly lengthy delays in reporting abuse by
a person in authority,***
offences operate retrospectively.

it may be of most importance for institutional child sexual abuse that the

We are not aware of any argument or concern that the retrospective operation of the offences in
South Australia or Tasmania has caused unfairness to any accused person or has led to any injustice.

We are satisfied that there needs to be an offence in each jurisdiction that will enable repeated but
largely indistinguishable occasions of child sexual abuse to be charged effectively. Therefore, we are
interested to hear whether the approaches reflected in the current Queensland offence and the
current Victorian course of conduct charge can be improved upon and whether the requirement for
particulars can be further restricted without causing unfairness to the accused.

page 194 Criminal Justice Consultation Paper



5.4 Grooming offences

5.4.1 Introduction

‘Grooming’ refers to a preparatory stage of child sexual abuse, where an adult gains the trust of a
child (and, perhaps, other people of influence in the child’s life) in order to take sexual advantage of
the child. Grooming has been defined by an international working group as the ‘short name for
solicitation of children for sexual purposes’ which ‘refers to the process of establishing/building a
relationship with a child ... to facilitate ... sexual contact with that person’.*?®

Many survivors have told us of their experiences of being groomed for sexual abuse. In many cases,
this occurred in a period well before grooming was recognised as a criminal offence.

In a number of our public hearings, we have heard evidence of grooming behaviour by alleged
perpetrators and convicted offenders. For example:

e In Case Study 6 on a primary school and the Toowoomba Catholic Education Office, we heard
evidence that a teacher groomed young students by handing out lollies in the playground and
putting a chocolate bar on the desk of a year 7 girl.#%®

e In Case Study 12 on an independent school in Perth, we heard evidence that a teacher was seen
putting his arm around favourite students and giving them lollies after they had completed jobs
for him. The teacher gave gifts and extra attention to new students.*?’

e In Case Study 32 on Geelong Grammar School, we heard evidence that a chaplain formed a
trusting father—son bond with his victim. The chaplain was kind and supportive and spent some
time building a relationship of trust before making sexual advances towards the victim.*?

We have also heard evidence of parents being groomed in order to facilitate the perpetrators’
access to their children without raising the parents’ suspicions.

For example, in Case Study 38 on criminal justice issues, Mr Sascha Chandler gave evidence that,
while he was a student at Barker College, the lieutenant of the cadet unit at the school began to
single Mr Chandler out and enmesh himself in Mr Chandler’s family life to the point where he was
coming to dinner with Mr Chandler’s family at least twice a week while sexually assaulting him on a
weekly basis.*?

The Sentencing Data Study analysed sentencing remarks in 283 matters involving institutional child
sexual abuse. In 149 matters, it was unclear from the sentencing remarks whether or not grooming
had occurred. However, the sentencing remarks in almost one-third of the 283 sentenced matters of
institutional child sexual abuse indicated that the abuse involved some form of grooming (although
the term ‘grooming’ was not necessarily used).**° In the matters where grooming conduct could be
identified in the sentencing remarks, 66 per cent of matters involved giving alcohol or showing
pornography to the child. In 22 per cent of matters, the offender had ingratiated himself or herself
with the victim’s family.
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Identifying and responding to grooming behaviours is a significant focus of the Royal Commission’s
policy work beyond criminal justice issues. Grooming will be addressed in a number of areas of our
work, including child safe organisations and institutions’ responses to complaints.

The key criminal justice issue in relation to grooming is determining the appropriate scope of
grooming offences.

Grooming presents a challenge for the criminal law because — at least in its broader forms — it is
particularly difficult to identify if it does not lead to contact offending.

What makes otherwise benign conduct ‘grooming’ is that the adult forms an intent for his or her
conduct to facilitate sexual relations with a child. Before a substantive unlawful sexual act occurs,
and without the benefit of hindsight, it can be difficult to identify and distinguish grooming from
other conduct that is common — and, in many cases, desirable —in healthy adult—child mentoring
relationships.

As the research report Hear no evil, see no evil: Understanding failure to identify and report child
sexual abuse in institutional context, published by the Royal Commission in 2015, stated:

With grooming behaviour in particular, its purpose may not be clear not just to the observer
but even to the victim. For example, in Case Study One, Larkins was seen giving out sweets to
children at a local swimming pool and encouraging them to join the Scouts. This was reported
at the time as suspicious but can also be seen as a well-meaning, if misplaced, marketing
strategy — as was noted at the time.*!

5.4.2 Current grooming offences

Introduction

All Australian jurisdictions have offences in relation to grooming.

In each case, culpability arises from the perpetrator’s intention to manipulate and take sexual
advantage of the child. Culpability does not require the grooming to be ‘successful’ in the sense that
grooming can be charged even if the perpetrator does not proceed to commit a substantive child
sexual offence against the child. As the Victorian Law Reform Commission stated:

Whether or not the sexual act actually takes place should not affect the criminal nature of the
act. An adult who invites a child to take part in an act of sexual penetration but does not
actually follow through with the act should be regarded as culpable in the same way as a
person whose ‘grooming’ behaviour succeeds in inducing the child the take part in an act of
sexual penetration. Both of these adults intend to influence the mind of the child to cause him

or her to take part in a sexual act.**?

The current grooming offences broadly take three different forms:

e Online and electronic grooming offences: These offences focus on conduct involving online or
other electronic communication.
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e A specific conduct grooming offence: This offence, in New South Wales only, focuses on specific
conduct such as sharing indecent images or supplying the victim with drugs or alcohol.

e Broad grooming offences: These offences criminalise any conduct that aims to groom a child for
later sexual activity.

Online and electronic grooming offences

Commonwealth offences relating to ‘using a carriage service’ for various acts of grooming are
particularly important in online and electronic grooming offences.

In addition:

e Western Australia®®*® and the Australian Capital Territory*** have grooming provisions that apply

only to conduct that occurs electronically

e Queensland has a specific telecommunication provision as well as a broader grooming

provision**®

e Victoria and the Northern Territory also have provisions that may apply to online conduct.*®

Many other jurisdictions that have broader grooming provisions tell us that they have arrangements
in place with the Commonwealth to prosecute grooming where the entire conduct occurs online
under Commonwealth provisions and to use state legislation where the offender attempts to meet
with the child in person following grooming.

Commonwealth

Commonwealth legislation creates a number of offences relating to ‘using a carriage service’ for
child pornography material, child abuse material, and grooming and procuring persons under the
age of 16 to engage in, or submit to, sexual activity.*”

Commonwealth offences attempt to capture various stages of grooming and include the early
contact stage, sending indecent material and the procurement of sexual activity.

The Commonwealth Attorney-General’s Department states that ‘the Commonwealth grooming and
procuring offences complement State and Territory grooming and procuring offences by targeting
predatory behaviour that occurs through a carriage service’ .3

The grooming provision in section 474.27 of the Criminal Code Act 1995 (Cth) schedule 1 (Criminal
Code (Cth)) commenced in 2005 and applies to a broad range of online conduct.** The maximum
penalty ranges from 12 to 15 years imprisonment.

Initially, the offence applied only if the communication in question included material that was
indecent. This requirement was removed in 2010. The Attorney-General’s Department stated:

The practice of grooming encompasses a wide range of activity designed to build a
relationship with the child for the purposes of later sexually exploiting that child. The content
of communications between an offender and a child may not always be indecent, and in any
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case may not start out as indecent. As illustrated in Meehan, the offender started the
grooming process through platonic and innocent exchanges ...

Even by removing the requirement that the communications include material is indecent, a
person cannot be prosecuted for a grooming offence unless the communication was made
with the intention of making it easier to procure the recipient to engage in or submit to sexual
activity. The prosecution must show that the communications were of a nature that would
suggest the offender wanted to engage in sexual activity with the child. Genuinely innocent
communications between an adult and a child would not be captured by the amended
grooming offence.**® [Emphasis original.]

A person may be found guilty of these offences even if it was not possible for sexual activity to have
taken place.*!

States and territories may have arrangements with the Commonwealth to prosecute grooming
where the entire conduct occurs online under Commonwealth provisions and to use state or
territory offences where the offender attempts to meet with the child in person following online
grooming. As with state and territory offences, Commonwealth offences may be prosecuted even
where the recipient of an online communication is a fictitious person represented to the sender as a
real person (as may occur in relation to police ‘stings’).**

Victoria

In 2006, Victoria amended its offences relating to soliciting and procuring children for sexual activity
to extend their application to cover grooming conduct engaged in online and by electronic means.**
There does not appear to have been any judicial consideration of the amended provision. It may be
that it is rarely used for online grooming because Commonwealth offences are used instead.

Queensland

In 2003,%** Queensland introduced a specific offence for using the internet to procure a child under
16 years to engage in a sexual act.**> An aggravated offence, where the child is under 12 years old or
the adult intends to meet or has met with the child, was introduced in 2013.44¢

The Queensland Crime and Corruption Commission has stated that:

police will generally only charge a person with this offence where the person is detected
before they have a chance to commit further, more serious offences. If a child is in fact
procured to engage in a sexual act, the offender will be charged with the appropriate
substantive offence.**’

Most cases in which this offence is charged appear to involve an adult offender who was a stranger
to the child. In many cases, the ‘child’ does not exist and charges were laid following a police sting.

Queensland also has a broad grooming offence, discussed below, and some online grooming
conduct may be prosecuted under the broader offence.
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Western Australia

In 2006, Western Australia introduced an offence to criminalise the use of electronic communication
to procure children or expose children to indecent material.**® It was based on the Queensland
offence.*® The maximum sentence for the online offence is between five and 10 years.

Australian Capital Territory

In 2001, the Australian Capital Territory introduced an offence to criminalise the procurement of a
person under 16 years old to commit, take part in or watch an act of a sexual nature through
electronic means.*° The maximum penalty for a first offence is seven years imprisonment, with a
maximum penalty for a second or subsequent offence of 10 years imprisonment.

Specific conduct grooming offence

In 2007 and 2008, New South Wales introduced an offence which criminalises the following three
types of behaviour preparatory to child sexual abuse:

e procurement of a child for sexual activity*!
e grooming a child*?

e meeting after grooming.*?

Procurement for sexual activity and meeting a child after grooming each carry a maximum sentence
of 15 years imprisonment (for the aggravated offence), and grooming a child carries a maximum of
12 years. The standard non-parole period for the grooming offence is five years, or six years if the
child is under 14 years of age.**

In relation to grooming, section 66EB(3) provides:
(3) Grooming children
An adult person:

(a) who engages in any conduct that exposes a child to indecent material or provides a child
with an intoxicating substance, and

(b) who does so with the intention of making it easier to procure the child for unlawful sexual
activity with that or any other person,

is guilty of an offence.

In the second reading speech to the 2007 amending Bill, the then Attorney-General and Minister for
Justice said:

The offences of procuring and grooming have been drafted as separate offences in this bill,
which is appropriate given that grooming is a preparatory offence and procuring involves
more substantial acts. The offences are directed against people who are actively engaging
with children in ways that make the children more likely to participate in sexual activity.
Grooming can include a wide range of behaviour including conduct that encourages a child to
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believe they have romantic feelings for the adult or desensitising the child to the thought of
engaging in sexual activity with the adult. Procuring a person to engage in sexual activity
includes encouraging, enticing, recruiting or inducing — whether by threat, promises or
otherwise — in relation to that activity. For example, procuring offences would apply when a
person offered money to a child to engage in sexual acts or promised them gifts or some other
form of benefit. The Government is committed to ensuring that such activities are outlawed
and offenders punished in line with community expectations.**

Under the New South Wales provision, grooming is defined as conduct which exposes a child to
indecent material or provides illicit substances to a child with the intention of making it easier to
procure sexual activity with the child. This conduct may be most likely to occur towards the end of
the grooming phase.

The limited application of the provision has led to criticism that its operation will not meet the key
policy objectives of prevention and deterrence of grooming in its entirety.**® The Victorian
Parliament Family and Community Development Committee report Betrayal of trust: Inquiry into the
handling of child abuse by religious and other non-government organisations (Betrayal of Trust
report) commented on the limitations of the provision and noted that grooming can encompass a
wide range of behaviour that aims to facilitate the sexual exploitation of the child.*”

Broad grooming offences

Grooming offences that apply to any conduct aimed at facilitating child sexual abuse exist in
Victoria,*® Queensland,*° South Australia®®® and Tasmania.*!

Although these provisions are not restricted to online activity, in practice they are used mainly to
prosecute online grooming.

Victoria

Before 2014, the conduct that amounted to grooming operated as an aggravating factor in matters
of child sexual assault that was taken into account by the sentencing court.*®? Where the grooming
conduct occurred online, Commonwealth offences were used.*%

In 2013, the Betrayal of Trust report found that dealing with grooming in this way did not accurately
represent the criminality of the conduct, and it recommended that a substantive offence of
grooming be created.*®* In addition, the report found that targeting and grooming family members
or carers in order to facilitate access to the child should also be criminalised.*®®

In 2014, Victoria introduced a specific grooming offence based on the recommendations of the
Betrayal of Trust report.*6®

Section 49B(2) of the Crimes Act 1958 (Vic) provides:

A person of or over the age of 18 years must not communicate, by words or conduct, with a
child under the age of 16 years or a person under whose care, supervision or authority the
child is (whether or not a response is made to the communication) with the intention of
facilitating the child’s engagement in or involvement in a sexual offence with that person or
another person who is of or over the age of 18 years.
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The offence catches the grooming of:
e the child
e aperson who has care or supervision of, or authority over, the child.

A person with care or supervision of, or authority over, the child includes a parent, step-parent,
teacher, legal guardian, religious leader, employer, youth worker, sporting coach, foster parent or
corrections officer.*¢’

It applies to words or conduct, and it includes electronic communication.*®® Not all elements of the
offence need to occur in Victoria.

The maximum sentence is 10 years imprisonment.

As to proving the offence, in the second reading speech the then Attorney-General described the
conclusion in the Betrayal of Trust report as being:

the critical feature of grooming is not the conduct itself, but the intention that accompanies it,
and that apparently innocuous conduct needs to be viewed in the context of a pattern of
behaviour, with the accompanying intention usually needing to be inferred from all of the
circumstances.*®

It was expected that, in the absence of a substantive child sexual abuse offence, intent could be
inferred from evidence such as emails, text messages, other forms of message, diary entries, chat
room entries and so forth.*”°

Queensland

In 2013, Queensland introduced a broad grooming offence which criminalises any conduct towards a
person under (or believed to be under) the age of 16 years which is intended to facilitate the
procurement of the child to engage in a sexual act or the exposure to indecent material.*’*

The maximum penalty is five years imprisonment, or 10 years where the child is, or is believed to be,
under 12 years old.

The provision was introduced with the objective to ‘potentially allow police to intervene before a

sexual act or sex related activity takes place’.*”2

Section 218B(1) provides:

Any adult who engages in any conduct in relation to a person under the age of 16 years, or a
person the adult believes is under the age of 16 years, with intent to —

(a) facilitate the procurement of the person to engage in a sexual act, either in Queensland or
elsewhere; or

(b) expose, without legitimate reason, the person to any indecent matter, either in
Queensland or elsewhere;

commits a crime.
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The offence is intended to be broad enough to cover circumstances where an adult seeks to build a
relationship of trust with a child and that adult intends to sexualise that relationship at some pointin
time.*’3

Although the Queensland offence is similar to the Victorian offence, it does not cover conduct
directed at parents, carers or others with care or supervision of the child.

South Australia

In 2005, South Australia introduced a provision criminalising the making of a communication for a
‘prurient purpose and with the intention of making a child under the prescribed age [17 years] in
relation to that person amendable to a sexual activity’.*’*

The South Australian offence may have a narrower operation that the Victorian and Queensland
offences: the South Australian offence applies to ‘communication’, whereas the Victorian and
Queensland offences apply to ‘conduct’.

Tasmania

In 2005, Tasmania introduced a provision criminalising the making of a communication with intent to
procure a young person under the age of 17 years (or a person the accused believes is under 17
years) to engage in an unlawful sexual act.*’® It also makes it a crime to communicate with intent to
expose, without legitimate reason, a young person under the age of 17 years (or a person the
accused believes is under 17) to indecent material.

In the second reading speech, the then Minister for Justice and Industrial Relations said:

The primary purpose of section 125D is to target those who seek to groom and procure
children for sexual purposes through Internet chat rooms or via e-mail. The provision is broad
enough, however, to include communications made by any means, including by ordinary mail
and other forms of electronic communication, such as SMS messages.

‘Grooming’ is the term used for the process that paedophiles use to prepare children for
future abuse. For example, paedophiles may show pornographic or indecent material to
children in order to promote discussion of sexual matters and thereby persuade them that
such activity is normal.’®

As with the South Australian offence, the Tasmanian offence applies to ‘communication’ and not the
potentially broader ‘conduct’ covered by the Victorian and Queensland offences.

Use of grooming offences

The offence of grooming is most commonly charged in relation to online and electronic
communications.

Where grooming has contributed to a substantive child sexual abuse offence, grooming conduct may
be taken into account on sentencing without a specific grooming offence being charged. In these
circumstances, a broader range of grooming behaviour can be recognised.
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We have some data on the use of the grooming provisions in New South Wales, Victoria and
Queensland. Many online offences, including police stings, are likely to have been charged as
Commonwealth offences.

New South Wales

The Judicial Information Research System database indicates that convictions where grooming is the
primary offence are rare, with a total of only 16 proven matters between 2011 and 2015 in the
summary jurisdiction and between 2008 and 2015 in the indictable jurisdiction combined.*”’

In the summary jurisdiction, for the four years from July 2011 to June 2015:

e there were 13 convictions, including nine guilty pleas

e 10 offenders received prison sentences, with a median total sentence of eight months
e two offenders received suspended sentences and one received a supervised bond

e eight offenders had no prior convictions.

In the indictable jurisdiction, for the seven years from April 2008 to March 2015:

e there were three convictions, including two guilty pleas

e two offenders received prison sentences, with a median total sentence of three years and nine
months

e one offender received a suspended sentence

e all three offenders had no prior convictions.

Victoria

The Victorian broad grooming offence is relatively new. We have obtained some information under
notice from Victoria Police about the use of the new offence. However, many of the matters in
which the offence has been charged or considered for charging are still under investigation or not
yet finalised before the courts.

In most of the matters of which we are aware, the grooming conduct could have been charged
under narrower grooming offences, including Commonwealth offences. Most matters involve
grooming using social media. However, several matters involve grooming conduct outside of the
online environment, although only two of these matters do not also include a contact offence.

Queensland

The Queensland DPP has provided us with the data on convicted matters under the broad
Queensland offence provision for the two years of 2014 and 2015.48 The data are shown in Table
5.3.
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Table 5.3: Convictions under section 218B of the Criminal Code (Qld) 2014-2015

Year Guilty — jury Guilty — plea of Nolle prosequi Total
verdict guilty

2014 0 9 3 12

2015 2 38 6 46

Total 2 47 9 58

The high proportion of guilty pleas (81 per cent) may indicate that many of the matters involve
grooming via telecommunications, which tends to produce strong evidence for the prosecution.

5.4.3 Discussion

We recognise that grooming behaviour can occur in many contexts and it may not be overtly sexual
or have any appearance of impropriety.

What makes apparently innocent behaviour become grooming behaviour is the intention of the
person engaging in the behaviour. The difficulty for the criminal law is identifying the person’s
unlawful intention in the context of apparently innocent behaviour.

Online communication with sexualised content, or the provision of sexually explicit material, tends
to be easier to charge and prosecute as grooming because there is a record of the online
communication or explicit material and there is unlikely to be an innocent explanation for it.

Other behaviour is more difficult to prosecute, at least in the absence of a substantive child sexual
abuse offence being committed following grooming. It is much more difficult to distinguish between
innocent and unlawful behaviour where the behaviour is not explicitly sexualised.

For example, having dinner with the child’s family could be seen as grooming behaviour with the
benefit of hindsight after contact offences have occurred. However, before any contact offences
have occurred, dining with the child’s family with the unlawful intention of facilitating sexual
offending with the child might be difficult to distinguish from dining with no unlawful intention.

There may be categories of conduct that can be seen as particularly risky or dangerous and that an
institution should prohibit its staff or volunteers from engaging in through the institution’s code of
conduct. For example, the NSW Ombudsman has identified the following conduct in adult—child
relations under the reportable conduct scheme (effectively, in an institutional context) as potentially
constituting grooming:

e An adult persuades a child that they have a special relationship by spending ‘special time’ with
the child; giving the child unwarranted gifts; showing special favour to the child; and allowing the
child to overstep the rules.

e The adult tests boundaries by, for example, undressing in front of the child; encouraging physical
contact; talking about sex; and ‘accidently’ touching.

e The relationship extends beyond work.
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e The adult has personal communications, such as emails, calls, texts, and on social media that
explore sexual or intimate feelings with a child.*”®

The NSW Ombudsman also suggests that a request by an adult that a child keep a relationship secret
generally makes it more likely that grooming is occurring.*°

However, identifying risky behaviour and prohibiting it in advance under a code of conduct is likely
to be considerably easier and more effective than trying to prevent this behaviour through the use
of a criminal offence.

The use of the criminal offence must turn on the state of mind of the accused and not merely on the
potential riskiness of the behaviour. Unless the prosecution can prove that the accused had the
unlawful state of mind, the offence will be very difficult to prove. Broader grooming offences are
likely to be very difficult to prove in cases other than the narrower online or specific grooming
offences.

There may be an issue of principle as to whether the criminal law should recognise the full breadth
of grooming behaviour and denounce it as wrong through a broad grooming offence or whether the
criminal law should focus on narrower offences that are more likely to be able to be prosecuted.

Based on what we have heard to date, we are inclined to think that there might be at least educative
benefits in the broader grooming offence, even if it is more often prosecuted in the narrower
circumstances of online and other electronic grooming, including police stings.

Particularly in relation to institutional child sexual abuse, we are interested to hear whether
institutions or other interested parties see any benefit in a broader grooming offence — for example,
whether it might assist institutions to:

e educate staff and volunteers about the signs and dangers of grooming
e encourage staff and volunteers to comply with the code of conduct
e encourage staff and volunteers to report any noncompliance with the code of conduct.

Equally, we are interested to hear whether any institutions or other interested parties see any risks
in a broader grooming offence compared with the narrower grooming offences — for example,
whether a broader grooming offence might discourage (non-offending) staff and volunteers from
engaging in healthy and appropriate behaviour with children in their care.

We are also interested to hear any views on the preferred form of a broader grooming offence,
noting that the Victorian and Queensland offences appear to provide the best starting points.

It may be of benefit to include persons other than the child, as the Victorian offence does, in
recognition of the damage grooming behaviour can do to those around a child. We have heard from
a number of parents of victims and survivors who have expressed great distress at having been
groomed by a perpetrator so that they came to trust that person and encouraged their child to
spend time with a person who they later discovered had abused the child.

Of course, we recognise that grooming offences, including the broader grooming offences, would
apply to non-institutional child sexual abuse as well as institutional child sexual abuse.
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5.5 Position of authority offences

5.5.1 Introduction

Institutional child sexual abuse often involves perpetrators who are in a position of authority in
relation to their victim or victims. For example, foster parents who abuse their foster children,
teachers who abuse their students and priests who abuse children in their congregations are in
positions of authority in relation to their victims.

These relationships are variously described, including as positions of trust or authority or persons
having care, supervision or authority in relation to the victim. They typically extend beyond an
institutional context to include parental relationships such as step-parents, and they may apply to
biological parents.

Of course, not all institutional child sexual abuse involves perpetrators who are in a position of
authority in relation to their victim or victims. Sometimes, the institutional context might have
provided the opportunity for the perpetrator to meet the victim, without the perpetrator having
authority in relation to the victim. Similarly, child-on-child sexual abuse may not involve any position
of authority. For example, a school student who abuses another student at the same school may not
be in any position of authority in relation to the victim.

However, abuse by persons in positions of authority over their victims is a particularly common
scenario in institutional child sexual abuse. Research suggests that it is also a particularly damaging
form of abuse and is subject to particularly lengthy delays in reporting.*8!

5.5.2 Current offences

Many current child sexual abuse offences recognise the particular seriousness of abuse by a person
in a position of authority in two ways:

e by including position of authority as an ‘aggravating’ factor that is recognised as making the
commission of an offence worse and that attracts a higher maximum penalty

e by creating offences in relation to older children who are above the age of consent such that,
even if they ‘consent’, sexual contact by a person in authority in relation to the child will be an
offence.

Child sexual abuse offences generally apply to sexual contact with children who are under the age at
which they are recognised as being able to consent to sexual contact.

The age of consent for sexual intercourse in Australian jurisdictions is as follows:

e inthe Commonwealth, New South Wales, Victoria, Western Australia, the Australian Capital
Territory and the Northern Territory — 16 years of age

e in Queensland:

o 18 years of age for anal sex
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o 16 years of age for all other sexual acts

e in South Australia and Tasmania — 17 years of age.*?

Some child sexual abuse offences are ‘aggravated’ offences in that they attract higher maximum
penalties if the victim was under the authority of the offender, either generally or at the time of the
offence. For example, the following offences are aggravated:

e New South Wales: aggravated act of indecency, section 610(1); aggravated sexual interest — child
between 10 and 16, section 66C(2) and s 66C(4) — aggravating factors are victim being under the
authority of the offender, either generally or at the time of the offence, or victim has a serious
physical disability or cognitive impairment

e Victoria: sexual penetration of a child under the age of 16, section 47(1) — aggravating factors
include the victim being between 12 and 16 years old and under the care, supervision or
authority of the offender

e Queensland: carnal knowledge with or of children under 16, section 215(3) — aggravating factors
are offender is the child’s guardian or for the time being has the child under the offender’s care;
child has an impairment of the mind

e Western Australia: sexual penetration of or indecent dealing against a child over 13 and under
16, section 321(2) and 321(4) — aggravating factor is victim is under the care, supervision or
authority of the offender

e Northern Territory: sexual intercourse or gross indecency involving a child under 16 years,
section 127(1) — aggravating factors include victim is under the care of the offender, either
generally or at the time of the offence; child has a serious physical or intellectual disability;
offender took advantage of the child being under the influence of alcohol or a drug.

In some child sexual abuse offences, the age of consent is effectively higher if the victim was under
the authority of the offender. This means that, even if the victim ‘consents’ to the sexual activity, the
offender commits an offence because the victim was under the offender’s authority. Most states
and territories have adopted this approach as follows:

e New South Wales: In 2003, a number of offences were introduced to criminalise sexual contact
between an adult and a child of 16 or 17 years of age who is under their ‘special care’. ‘Special
care’ is defined to arise if the offender is the victim’s step-parent, guardian or foster parent;
schoolteacher; custodial officer; or health professional. It also arises if the offender has an
established personal relationship with the victim in connection with the provision of religious,
sporting, musical or other instruction to the victim.*3

e Victoria: In 1991, offences were introduced to criminalise sexual contact between a child over
the age of consent (covering children 16 or 17 years of age) and a person in a position of
authority or care. ‘A pos