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10 Child sexual abuse offences

10.1 Introduction

All Australian states and territories have a range of offences relevant to child sexual abuse.
While there are some differences between them, they generally criminalise similar conduct.
The differences between states and territories may seem anomalous but they reflect the fact
that much of the criminal law in Australia that is relevant to child sexual abuse is regulated by
the states and territories and not the Commonwealth. However, there are also Commonwealth
child sexual abuse offences which are particularly relevant to online grooming.

The research report Brief review of contemporary sexual offence and child sexual abuse
legislation in Australia: 2015 update by Ms Hayley Boxall and Ms Georgina Fuller of the
Australian Institute of Criminology (AIC) provides a description of child sexual abuse offences
by jurisdiction at 31 December 2015.

We know that delayed reporting is a feature of child sexual abuse cases. Many survivors will take
years, even decades, to report the abuse they suffered. This means that historical offences are
also important, because generally an accused can only be charged with an offence that existed
at the time the alleged abuse was committed.

The research report Historical review of sexual offence and child sexual abuse legislation in
Australia: 1788—2013 by Ms Hayley Boxall, Dr Adam Tomison and Ms Shann Hulme of the AIC
provides an overview of relevant historical offences that have applied for different periods since
1950 in each Australian jurisdiction.

In our work on child sexual abuse offences, we have focused on issues that we think are
particularly important for institutional child sexual abuse, although they may also be relevant
for non-institutional child sexual abuse.

In the Consultation Paper, we focused on:

* the effectiveness of current persistent child sexual abuse offences
* the effectiveness of current grooming offences

« whether there is sufficient coverage of key institutional relationships — particularly
‘person in position of trust or authority’ offenders —in current offences

* whether further reform is needed to remove limitation periods that might still prevent
prosecutions from being brought for historical child sexual abuse.

We stated that we were not examining child sexual abuse offences more broadly. However, we
also indicated that we would welcome submissions identifying any other issues in child sexual
abuse offences that interested parties consider are of particular importance to institutional child
sexual abuse that the Royal Commission should examine. We note submissions that raised other
areas for reform in section 10.3.

Royal Commission into Institutional Responses to Child Sexual Abuse 3



We discuss particulars and persistent child sexual abuse offences in Chapter 11, grooming
offences in Chapter 12, position of authority offences in Chapter 13 and limitation periods
and immunities in Chapter 14.

We discuss third party offences — that is, offences applying to persons other than the
perpetrator of the abuse —in Part IV.

In the remainder of this introductory chapter, we briefly outline the development of current
child sexual abuse offences and other areas for reform raised with us in submissions.

10.2 Development of current offences

There are currently many different offences that are used to prosecute child sexual abuse.!
These offences generally aim to criminalise all conduct that sexually exploits or otherwise
sexually harms children.

Offences generally criminalise the following conduct or attempts at the following conduct:

* penetrative and non-penetrative sexual assaults against a child, including
indecent assaults

* indecent acts against or in the presence of a child or exposing a child to
indecent material or acts

* child prostitution
* possession and production of child pornography or child exploitation material

s grooming.

Each jurisdiction provides different maximum penalties for different offences depending upon
the seriousness of the offence. For example, penetrative sexual assault offences generally
have higher maximum penalties than indecent assault offences or acts of indecency. Similarly,
offences against younger children generally have higher maximum penalties than offences
against older children or adults.?

The seriousness of offending conduct can also be recognised by the presence of aggravating
factors, which attract a higher maximum penalty than the ‘simple’” offence. Some child sexual
abuse offences have aggravating factors, such as offences that are committed in company
(with other people present) or against a child with a cognitive impairment.?

An offence will generally be aggravated where the victim was under the authority of the
offender. This is particularly relevant to offending in an institutional context where the offender
was in a position of authority — such as a carer, teacher or coach —in relation to the victim.
Parents can also be in a position of authority in relation to children.
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Child sexual abuse offences have changed significantly over time. Governments have often
updated their child sexual abuse offences, including to:

* reflect changing community values

* recognise additional types of offending

* better recognise the impact of child sexual abuse
* respond to court decisions.

In the Historical review of sexual offence and child sexual abuse legislation in Australia: 1788-2013,*
the authors identified the following six key developments in child sexual abuse offences since
the 1980s:

* The removal of gendered language: Gendered language was replaced with gender-
neutral terms such as ‘offender’ and ‘child’. This recognised that sexual abuse can be
committed against boys and can be perpetrated by females. It widened the application
of child sexual abuse offences to include all offenders and child victims, with
amendments generally implemented by the early 2000s.°

* Changes to the definition of sexual penetration: These changes ensure that entering,
to any extent, of an anus, vagina, mouth or genitalia by an object or any part of an
offender’s body is included within the definition of penetration. Also included is the
offender committing fellatio or cunnilingus on the victim. These changes occurred
in stages from the mid-1980s. As a result, penetration, other than vaginal/penile
penetration, can now be prosecuted under sexual assault provisions rather than
under indecent assault provisions, which are generally treated as less serious than
penetrative offences and generally attract lower maximum penalties.

* The decriminalisation of homosexual sexual acts: Homosexual sexual acts between
consenting male adults were decriminalised in jurisdictions from the mid-1970s, with
Tasmania the last to repeal their laws.

* The creation of offences where the accused was in a position of trust or authority:
These offences recognise that child sexual abuse by a person in a position of trust or
authority in relation to the child makes the offence more serious. Position of trust or
authority offences may also prohibit teachers, carers, employers, coaches, counsellors,
custodial officers and health professionals from having sexual relationships with
children who are over the age of consent but who are under their care. This type of
offence has only recently been implemented, but previous provisions on the sexual
assault of a child under 16 years old and the sexual abuse of intellectually disabled
children by a person in a position of trust and authority were introduced in most
jurisdictions the 1980s. The definition of ‘a person in a position of trust and authority’
once included only schoolteachers, but it has expanded over time to include a wider
variety of relationships.
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* The creation of offences relating to child abuse material: These offences cover
the possession, creation and dissemination of child pornography or child exploitation
material. The offences have expanded since the mid-1980s and target the creators
and consumers of pornographic material involving children.

* The introduction of mandatory reporting rules: These are described briefly
in section 16.2.1.

Recently introduced offences tend to expand criminal liability beyond the act of sexual offending
to criminalise behaviour that may facilitate child sexual abuse, such as procuring, intoxicating
and grooming a child.® There are also recently introduced third-party offences, which we discuss
in Part IV.

States and territories have also enacted offences in relation to female genital mutilation,” and
the Commonwealth Criminal Code Act 1995 contains offences regarding forced marriage,
with the offences being aggravated if the victim is under 18 years of age.®

The most recent amendments to child sexual abuse offences during the life of the Royal
Commission include:

¢ In New South Wales:

o more child sexual abuse offences have been included in the standard non-parole
scheme,® which is likely to increase the non-parole period imposed at sentencing

o any sexual intercourse with a child under 10 years of age is now subject to a maximum
penalty of life imprisonment, without the need for elements of aggravation.*®

* In Victoria:

o a ‘course of conduct’ charge has been introduced for persistent child sexual abuse
offences (discussed in Chapter 11)%

o amuch broader range of conduct is now covered by grooming offences and the
new offence of encouraging a child to engage in sexual activity (discussed in
Chapter 12)*

o third-party offences have been introduced to criminalise failures to disclose child
sexual abuse®® and failures to protect a child from sexual abuse (discussed in Part V)™

o the Crimes Amendment (Sexual Offences) Act 2016 reforms sexual offences against
children generally.®

¢ In Queensland:

o abroader grooming offence has been introduced (discussed in Chapter 12)*
o maximum penalties have been increased for the offences of making child exploitation
material and involving a child in the making of child exploitation material.*’

* In Tasmania, the victim being under the care, supervision or authority of the offender
(discussed in Chapter 13) or a person with a disability have been introduced as
aggravating circumstances for sentencing certain sexual offenders.!®
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10.3 Further reforms

In its submission in response to the Consultation Paper, the New South Wales Government
stated that it is currently undertaking a Child Sexual Offences Review through the New South
Wales Department of Justice in response to recommendations made by the Parliamentary Joint
Select Committee on Sentencing Child Sexual Assault Offences. It stated:

The Joint Select Committee recommended that the NSW Government carry out a review
of child sexual assault offences with a view to consolidating and simplifying the current
framework, identifying areas where current offences could be consolidated or revised,
and identifying whether any new offences should be created to fill any gaps in the
existing framework.?

The New South Wales Government stated that the review was being conducted over the course
of 2016 and 2017 and would involve extensive stakeholder consultation. The Department of
Justice is intending to release a discussion paper for public input.?°

In its submission in response to the Consultation Paper, the New South Wales Office of the
Director of Public Prosecutions submitted that it would be desirable to restructure the Crimes
Act 1900 (NSW) to provide for a separate regime of sexual offences relating to children that

do not require the Crown to prove lack of consent. It submitted that these offences should be
structured so that they are not defined by the particular age of the child because often it is not
possible to prove the exact age of the child when the abuse is alleged to have occurred during
a period of time. It also submitted that the hierarchy of penalties within child and adult sexual
offences needs to be reviewed.?

It may be that some of these issues will be considered by the current New South Wales Child
Sexual Offences Review.

In its submission in response to the Consultation Paper, the Tasmanian Government stated
that it ‘has been actively considering the effectiveness and the appropriateness of the current
offences for prosecuting child sexual abuse in Tasmania’.?

In its submission in response to the Consultation Paper, the Law Society of New South Wales
raised a number of other aspects of offences that it submitted required reform. In particular,
it submitted that:

* the age of consent should be uniform, regardless of the type of sexual activity??

* alternative approaches should be explored to ensure that consensual sexting does not
continue to be criminalised under Commonwealth child pornography offences and
New South Wales child sexual abuse material offences, noting that Victoria has recently
introduced an exception to its child pornography offences for a child under the age of
18 years to take, store or send images of a child not more than two years younger?*

Royal Commission into Institutional Responses to Child Sexual Abuse 7



* there should be consistency across jurisdictions in the definition of the age of a child,
as it affects the age of consent for sexting; and it should be set at 16 years of age?*

* there should be a similar-age consent defence where the sexual activity involves a child
who is under the age of consent and it is consensual and the difference in age between
the offender and the victim is three years or less.?®

The Law Society of New South Wales submitted that this Royal Commission should consider
whether a similar-age consent defence should be available for sexual activity with a child in an
institutional context, referring to the prevalence of peer-on-peer abuse in institutional settings.?’

The issue that has generally been raised with us in relation to children who sexually abuse other
children in an institutional context is risk of failing to recognise the seriousness of and respond
adequately to non-consensual sexual activity. Apart from the Law Society of New South Wales’
submission, it has not been suggested to us that children are currently being charged and
prosecuted inappropriately for institutional child sexual abuse. As this issue has not emerged

in any detail during our inquiry, we do not consider that we should make any recommendations
in relation to it generally. We express no view in favour of or against the defence proposed by
the Law Society of New South Wales. We discuss a possible limited similar-age consent defence
in relation to position of authority offences in Chapter 13 and recommendation 29.

Two other issues were raised in submissions.

Judge Berman SC, a Judge of the District Court of New South Wales, raised the issue of the
common law presumption that a boy under the age of 14 was incapable of having sexual
intercourse, which has been abolished in New South Wales but not with retrospective effect.
We discuss this in Chapter 37.

The Victorian Director of Public Prosecutions (DPP) raised an issue in relation to the Victorian
historical offences of ‘gross indecency’, being the offences of:

« gross indecency with or in the presence of a person under the age of 16 —
Crimes Act 1958 (Vic), section 50 — which was introduced on 1 March 1981
and repealed on 1 June 1983

« gross indecency with or in the presence of a girl aged under 16 — Crimes Act 1958 (Vic)
section 69 — which was repealed on 1 March 1981.%8

The Victorian DPP stated that the offences are still charged, and some 51 gross indecency
matters were prosecuted in 2015-2016.%

The Victorian DPP submitted that difficulties arise in prosecuting charges of gross indecency
with a male person under section 69(4) of the Crimes Act 1958 (Vic) for the period before
1 March 1981 because:
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It has been held in at least one Victorian County Court decision that pursuant to
Crampton v R (2000) 206 CLR 161, the charge targets consensual homosexual activity,
and is thus inappropriate for situations involving child sexual abuse, where there is no
consent or capacity to consent.

That prosecution was permanently stayed by the trial judge as a result.

This interpretation has the potential effect of rendering acts of gross indecency against
male children between 1958 and 1981 essentially unprosecutable. The number of matters
affected by this limitation is, by definition, low and decreasing.*°

It is not apparent to us why the High Court’s decision in Crampton v R** (Crampton) should limit
the interpretation of the Victorian offence in this way. In Crampton, the court construed section
81A of the Crimes Act 1900 (NSW) as it stood in 1978, which provided:

Whosoever, being a male person, in public or private, commits, or is a party to the
commission of, or procures or attempts to procure the commission by any male person
of, any act of indecency with another male person shall be liable to imprisonment for
two years.*? [Emphasis added.]

The High Court held that conduct ‘with” a person did not include conduct ‘towards’ a person
and that ‘with’ requires ‘consensual participatory acts’ or ‘acts done in concert’.?* The New
South Wales offence was later amended to cover an act of indecency ‘with or towards” another
male person.

However, the Victorian offence covers conduct ‘with or in the presence of” another person,
which does not appear to require any participatory act by the other person or any act to be
done in concert.

Justices Gaudron, Gummow and Callinan grouped ‘in the presence of” with ‘towards’ rather
than ‘with” when they stated:

Her Honour the trial judge’s summing up did not need, in view of the fact that the point was
not raised before, to draw any relevant distinction between the commission of an offence
with a person, and an offence committed in the presence of, or towards, a person.®*

It would be unfortunate if the Victorian offence continued to be interpreted more narrowly
than appears to be required on its terms, particularly if this has the effect of preventing the
prosecution of some historical child sexual abuse offences. However, we note the Victorian
DPP’s submission that the number of matters affected by this interpretation of the offence is
low and decreasing.

We anticipate that states and territories will continue to reform their child sexual abuse offences
generally — and, where any particular difficulties arise, to ensure that they remain as effective as
possible —in addition to considering the particular reforms we recommend in this Part Ill.
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11 Particulars and persistent child sexual
abuse offences

11.1 Introduction

One of the difficulties in successfully prosecuting child sexual abuse offences arises from the
need to provide details — called ‘particulars’ — of the alleged abuse with which the alleged
perpetrator will be charged.

As discussed in Chapter 2, the accused is entitled to a fair trial, or at least a right not to be
convicted other than after a fair trial. One element of a fair trial for the accused is being given
information sufficient to know the case against him or her.

However, it is often difficult for victims or survivors to give adequate or accurate details of the
offending against them because:

« young children may not have a good understanding of dates, times and locations
or an ability to describe how different events relate to each other across time

» delay in reporting may cause memories to fade or events to be (wrongly) attributed
to a particular time or location when they in fact occurred earlier or later, or at
another location

* the abuse may have occurred repeatedly and in similar circumstances, so the victim
or survivor is unable to describe specific or distinct occasions of abuse.

These difficulties do not mean that the allegations about the acts of sexual abuse perpetrated on
the victim or survivor are untrue. Rather, there may be gaps, uncertainty, confusion or even errors
in the details the victim or survivor is able to give of the circumstances surrounding the abuse.

These difficulties can arise in any child sexual abuse cases. However, features of institutional
child sexual abuse mean that they are likely to arise in these cases. In particular:

* Institutional abuse is often not reported for years, even decades, after it occurred.
Abuse by a person in authority is particularly associated with long delays in reporting.®

* Perpetrators of institutional child sexual abuse may have access to a child over a
lengthy period of time and may repeatedly abuse the child in similar circumstances.

Particularly in cases of repeated abuse — which occur often in familial as well as institutional
contexts — there is a real risk that the most extensive abuse will be the hardest to charge
and prosecute.

In late 2016, we commissioned research in relation to memory and the requirements of the

law that are relevant to child sexual abuse cases. We have recently published Professor
Goodman-Delahunty, Associate Professor Nolan and Dr Evianne van Gijn-Grosvenor’s report,
Empirical guidance on the effects of child sexual abuse on memory and complainants’ evidence
(Memory Research).?® The Memory Research confirms the many difficulties for complainants in
providing adequate particulars, particularly in cases of repeated abuse. We discuss this research
in section 11.7.
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States and territories have tried to address at least some of these concerns by introducing
persistent child sexual abuse offences. The offences have different names and some different
requirements across jurisdictions.

However, it is not clear that these offences have adequately addressed these concerns.

In R v Johnson®" (Johnson) in November 2015, the South Australian Court of Criminal Appeal
overturned a conviction for persistent sexual exploitation of a child. On this charge, the
complainant had given evidence that her brother sexually assaulted her every week or so over
a period of two years. She said, ‘There was nothing to differentiate between one assault to the
—sexual assault to the other’.®

Justice Peek held (with Sulan and Stanley JJ agreeing®®) that, for the jury to agree that the
accused committed the same two or more acts of sexual exploitation, in order to convict:

there must be a minimum amount of evidence adduced by the prosecution to enable
jurors in the jury room to delineate two offences (at least) and to agree that those two
offences were committed.*® [Emphasis original.]

Justice Peek held that the complainant’s evidence did not allow identification of any act, let
alone two acts, which could be delineated and agreed upon by the jurors.*!

Justices Sulan and Stanley agreed with the reasons of Peek J but also gave reasons commenting
on the offence of persistent exploitation of a child. They stated:

If the evidence rises no higher than a general statement such as that given in this case,
even though the jury may be satisfied that there occurred numerous acts of sexual
exploitation over a number of years, but it is impossible to identify two or more acts
so that the conclusion can be reached that the jury, either unanimously or by majority,
agreed on the same two or more acts, then the defendant is entitled to an acquittal.
As the reasons of Peek J demonstrate, the operation of [this offence] can produce the
perverse paradox that the more extensive the sexual exploitation of a child, the more
difficult it can be proving the offence.*> [Emphasis added.]

The South Australian Director of Public Prosecutions (DPP) subsequently brought an appeal in

the case of R v Hamra® (Hamra) before a bench of five judges in the South Australia Court of
Criminal Appeal so that it could reconsider the decision in Johnson.** While the court in Hamra
distinguished Johnson and appears essentially to have confined Johnson to its facts, it seems likely
that the requirement for the jury to be unanimous as to the commission of the same acts may
continue to create difficulties in some cases. We discuss Johnson and Hamra in section 11.4.2.

We have heard evidence in some of our case studies about the extent to which persistent
child sexual abuse offences may overcome the difficulties of providing sufficient particulars
to prosecute institutional child sexual abuse:
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* In Case Study 11 on the Christian Brothers institutions in Western Australia, the
Western Australian Deputy DPP gave evidence about the Western Australian offence.*

* In Case Study 26 on St Joseph’s Orphanage, Neerkol, a consultant Crown prosecutor
and in-house counsel for the Queensland Office of the Director of Public Prosecutions
(ODPP) gave evidence about the Queensland offence.*

* In Case Study 33 on The Salvation Army (Southern Territory), the South Australian DPP
gave evidence about the South Australian offence.”

* In Case Study 38, in relation to criminal justice issues, a New South Wales Crown
prosecutor and the South Australian DPP gave evidence illustrating the limited use
of the provision in its current form.*

In the Consultation Paper, we identified the importance of making these offences as effective
as possible for child sexual abuse cases without making the trial unfair for the accused.

Many of the submissions in response to the Consultation Paper discussed persistent child sexual
abuse offences.

In Case Study 46, we examined the experiences of a survivor, FAB, in the recent prosecution of
Brother Christopher Rafferty for child sexual abuse offences in New South Wales. A number of
the witnesses who gave evidence in Case Study 46 commented on the difficulties for survivors
in particularising child sexual abuse, the example provided by the prosecution of Brother
Rafferty and the effectiveness of persistent child sexual abuse offences.

11.2 The prosecution of Brother Rafferty

In August 2016, Brother Rafferty was tried in relation to six counts of child sexual abuse alleged
to have been committed between 1984 and 1987 against one complainant, FAB. Three counts
were for indecent assault and three counts were for sexual assault.* The trial proceeded before
a judge sitting alone without a jury.

FAB alleged that Brother Rafferty, a teacher at St Patrick’s College in Goulburn, sexually abused
him while he was a student at that school and taking music lessons from Brother Rafferty.>®

Brother Rafferty was acquitted on all six counts.
In the public hearing in Case Study 46, we heard evidence from FAB about the abuse and its
impact on him.>* He gave evidence of his attendance at a private session conducted by the

Royal Commission and the Royal Commission’s referral of his allegations to police.>?

FAB gave evidence about his experiences of reporting the abuse to police.>®* FAB gave the
following evidence about his experiences in giving evidence in the trial:
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| gave evidence over two days at the trial. It was a pretty gruelling experience. Everything
about being in the courtroom was new to me. | think it is fair to say that even though | had
been told what to expect by Goulburn police and the DPP, no-one told me the level of
detail that | was required to go into with each of the incidents of the abuse. | was asked
questions about the nitty-gritty of each particular incident, such as, for example, whether
it happened in the morning or the afternoon or the colour of Rafferty’s pubic hair. Given
that the abuse had happened about thirty years ago, | was not always able to remember
these sorts of details.

Rafferty’s lawyers absolutely tore me to shreds when they cross-examined me.

| remember that at times | became very upset. They asked me questions about
inconsistencies between my statement to the Professional Standards Office [of the
Catholic Church] in 2012 and the statements taken by police for the trial. They said
that the inconsistencies showed that | was able to make up the abuse in order to get
compensation from the Catholic Church. They made me feel like a real piece of crap.
| don’t make things up like this just to get compensation. You don’t go through what
I've been through just to make a little bit of money.

Looking back, | know that my evidence probably didn’t come across as well as it could
have. | know that this would have created some doubt in the judge’s mind. But | had spent
my whole life up until that point trying to forget what had happened to me at the school
so that | could get on with the rest of my life. When | was giving my evidence at the trial,
it was very difficult for me to recall and describe the minute details of each particular
incident of the abuse.”

FAB also referred to how difficult and traumatic it is to try to remember details about incidents
that happened 30 years earlier. He told the public hearing:

| understand that charges need to be proven beyond reasonable doubt. But in the context
of trying to remember events that happened so many years ago, some leeway needs to be
given to victims of child sexual abuse when they give evidence. It is often very difficult, and
very traumatic, to try and remember details about incidents that happened thirty-odd
years ago. It is especially difficult doing so in a court environment, where everything is
unfamiliar and you feel like your credibility is on the line.>

In relation to how Brother Rafferty was charged, FAB gave the following evidence:
| believe that if Rafferty had been charged with a single charge in relation to a number of
incidents of sexual abuse, then my evidence would have been more compelling and there

would be a better chance that he would have been found guilty.>®

In spite of his experiences in the trial and the acquittal of Brother Rafferty on all counts, FAB told
the public hearing:
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If I had to go through the criminal process again, | would, because it would help somebody

else. | don’t think doing it again for me would change anything, but I’'m more concerned
about this happening to some other child.>’

Mr Lou Lungo, the Crown prosecutor in the prosecution of Brother Rafferty, gave evidence in
the public hearing in Case Study 46.

Mr Lungo said of FAB’s difficulties in particularising the six counts:

with [FAB], the offending was so consistent that he would be saying, ‘Well, it happened
every time we had a music lesson’, and the difficulty was that he was unable to
particularise, particularly in relation to count 2, that particular event, the circumstances
surrounding it, such as, ‘It happened on my birthday’ or ‘It happened because of a
particular event.*®

Because the trial proceeded before a judge alone, the judge was required to provide reasons
for the acquittal.

What is particularly striking about this case is that the judge, in acquitting the accused on all
counts, said:

| am well satisfied that the accused did sexually abuse the complainant at school and
| reject his blanket denial as a reasonable possibility.>?

Relevant to the law’s requirements for particulars and detailed evidence, the judge said:
The Crown has to prove the particular incident that is said to support the count on the

indictment. It is not sufficient for the Crown to establish some generalised sexual
misconduct by the accused towards the complainant.®®

Mr Lungo gave evidence about FAB’s difficulties in the witness box and inconsistencies between

the account that FAB gave to the court and the earlier account he had given to the Catholic
Church’s Professional Standards Office.®*

The judge described FAB’s evidence as follows:

When | look at the complainant’s evidence generally, the complainant did present to me as
psychologically damaged. | am not an expert obviously. He said he had suffered depression;
he had been suicidal. The evidence was replete with confusion and inconsistency. Indeed
he gave evidence in support of only three of the six counts ultimately, but confusion and
inconsistency is probably what one would expect had he been sexually abused as he says.®

Mr Lungo gave evidence that, in his experience, it is not unusual for witnesses in child sexual
abuse cases to give inconsistent evidence and to become confused under cross-examination,
including where the witness is an adult and the alleged abuse happened some time ago.®
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The judge also said that FAB’s evidence ‘gave the impression of a global recollection rather than
an individual recollection” and that part of the difficulty with the evidence in relation to one of
the counts was ‘that the flavor is very general’.®

Mr Lungo gave evidence that it is not unusual, in cases where there is an allegation of sustained
abuse involving many incidents of abuse, that the complainant tends to merge them all together.®

In relation to FAB’s evidence on one count, the judge referred to inconsistency between the
count and the evidence and said, ‘| have to be satisfied that the complainant is recalling an
actual event’.%

The judge concluded in relation to FAB’s evidence as follows:

| accept that he genuinely believes he was sexually assaulted by the accused at the college
and | do accept that at some point he was.®’

While the judge said that evidence of earlier complaint suggested that FAB’s allegations were
true and that evidence from FAB’s then wife of a conversation she had with the accused
suggested that the accused had abused the complainant, the judge concluded as follows:

What is the conclusion of it all? | need to look at all the evidence and the concern here

is | need to be satisfied of the particular incidents and | need to be satisfied of those
particular incidents on the totality of all the evidence in the trial. That is the difficulty

here but | should say that | am well satisfied that the accused did sexually abuse the
complainant at school and | reject his blanket denial as a reasonable possibility. | do not
believe him on that. The complainant made a complaint way back in 1999 which was not
properly dealt with. The circumstances of that complaint in my view are strongly indicative
of truth. The conversation with [FAB’s former wife] in 2004 with the accused is only
explicable on the basis that abuse did take place and with the complainant and as | said

| accept her version beyond reasonable doubt.

Having said all that | cannot be satisfied of the particular incidents that are said to found
the particular charges, | just cannot be satisfied of those incidents beyond reasonable
doubt. The complainant has only given evidence of three of the six counts, and as to

the others, the evidence is too imprecise and vague and inconsistent to accept beyond
reasonable doubt in a criminal trial. The accused is acquitted. He is found not guilty

on all the counts.®® [Emphasis added.]

The example of the prosecution of Brother Rafferty, who was acquitted in circumstances where
the judge said that he was ‘well satisfied that the accused did sexually abuse the complainant at
school’, is particularly relevant to the consideration of the need for particulars and the extent to
which a persistent child sexual abuse offence might address the difficulties many complainants
will have in giving details about abuse that is alleged to have occurred many years earlier.
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The particular forms of the persistent child sexual abuse offences that apply in New South
Wales and in Queensland are discussed in section 11.4. Mr Lungo said that, if the persistent
child sexual abuse offence in New South Wales was charged, there might still be difficulties

for complainants in identifying particular events occurring on particular occasions.®® Mr Lungo
thought that the offence in Queensland might address the problem apparent in the prosecution
of Brother Rafferty.”

11.3 Sufficient particulars

A person accused of a criminal act is entitled to know the case against him or her, and the rules
of evidence generally require the prosecution to provide particulars that identify the
‘act, matter or thing’, including details of the time, place and manner of an alleged offence.”*

At the very least, a complainant in a child sexual abuse matter must be able to identify and
describe a particular occasion of abuse. If a victim or survivor of child sexual abuse cannot give
sufficient particulars of the abuse, this reduces the likelihood of a successful prosecution and
it may be instrumental in the decision of police or prosecutors not to prosecute.’”?

Particulars lessen the risk of duplicity, enabling the accused to know the nature of the charges
alleged against him or her.”® The rule against duplicity prevents the prosecution from alleging
two or more counts in a single charge on an indictment. One count must be proved under
one charge.”*

There are two types of duplicity:

« patent duplicity occurs when two counts are charged against one person on the
same charge

* latent duplicity occurs when there are more transactions or events in the evidence
fitting the description of the charged offences than there are charges — creating
uncertainty about which transactions or events the prosecution has charged.

Historically, latent duplicity (also referred to as ‘latent ambiguity’) has impeded the prosecution’s
ability to charge instances of repeated sexual assaults where the complainant does not accurately

remember the particulars of each instance but can describe a course of conduct.

Particulars also define the issues so that the relevance and admissibility of evidence can be
accurately determined at trial.”

All jurisdictions have legislative requirements that particulars be presented on the indictment
or other form in which the charge is lodged with the court.”

The sufficiency of particulars is decided by the court on a case-by-case basis.”’
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Where insufficient particulars are given, the court may rule that the accused cannot receive a
fair trial, and the matter may be delayed, retried or stayed. An accused may not have a fair trial
where they are embarrassed by having to defend themselves against an indeterminate number
of offences that occurred on unspecified dates. They may be unable to present their defence
or test the complainant if sufficient particulars are not given.

Insufficient particulars may also make it difficult for the court to:

+ determine the admissibility of evidence
* determine the unanimity in a jury verdict
« identify the appropriate offence and punishment.”®

As a result, a charge must identify the essential factual ingredients of the offence,” which
will usually include the time, place and manner of the accused’s alleged acts or omissions.&°
The prosecution should provide as much specificity of the time of the alleged offence as is
available in the circumstances of the case.®!

In some circumstances, it may be essential to provide the date of an alleged offence — for
example, where:

* the offence is subject to a limitation period, and specifying a period of time would
include dates before and after the limitation period expired

* the offence has been repealed, and specifying a period of time would include dates
before and after the offence was repealed

* the age of the complainant is an essential element, and specifying a period of time
would include dates either side of the complainant’s birthday

* the accused has a potential alibi.

In other circumstances, it is possible to charge an offence as having occurred between certain
dates within a stated period. If a period of months or years is given, it may be necessary to
particularise a distinguishing fact or event that happened close to the time of the alleged
offence — for example, it happened in a specified year ‘during the school camp’.

If the sexual abuse is alleged to have been committed repeatedly on many occasions, charges
could be brought for the first and last occasions of offending if the complainant can remember
them most clearly and can give sufficient particulars of those occasions.

In 1989 in S v The Queen,® the High Court held that offending that could not be sufficiently
particularised could not be successfully prosecuted. This case involved allegations of familial
child sexual abuse, which was said to have occurred ‘every couple of months for a year’.

The accused was convicted in the District Court of Western Australia on three counts of carnal
knowledge against his daughter. Each count on the indictment charged one act of carnal
knowledge occurring within a different 12-month period, effectively charging one act per year
over three years. The trial judge had rejected the accused’s application for further particulars.
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The High Court quashed the conviction and ordered a new trial. The High Court found that
framing the charges in this manner, with one offence per year, was acceptable and did not

give rise to duplicity.®®* However, the complainant gave evidence of two specific occasions of
intercourse and of numerous other uncharged acts that were alleged to have occurred over

a two-year period, happening ‘every couple of months for a year’. The acts about which the
complainant gave evidence were not linked to the counts on the indictment. The High Court
held that the prosecution could not lead evidence equally capable of referring to a number of
occasions, any one of which might constitute the offence described in the charge, and invite the
jury to convict on any one of them. This latent ambiguity required correction if the accused was
to have a fair trial.®

11.4 Persistent child sexual abuse offences

11.4.1 Background

The High Court’s decision in S v The Queen gave impetus to legislative reform,®* and between
1989 and 1999 all Australian jurisdictions introduced persistent child sexual abuse offences.

Queensland was the first jurisdiction to introduce the offence in 1989, followed by Victoria and
the Australian Capital Territory in 1991;%” Western Australia in 1992;% Tasmania, South Australia
and the Northern Territory in 1994;% and New South Wales in 1999.%° The Model Criminal Code
also produced a persistent child sexual abuse offence in 1996. These offences had various titles,
including ‘persistent sexual abuse of a child’,°* ‘persistent sexual conduct with a child’®? and
‘maintaining a sexual relationship with a child/young person’.®

The drafting of the provisions varied, but each provision sought to ‘allow prosecution to proceed
in cases where there is evidence of a course of unlawful conduct over time, but the evidence lacks
the particularity required to permit charges to be laid for each of the separate criminal acts’.*

Each provision contained a requirement for the prosecution to prove the sexual relationship by
showing three distinct occasions of unlawful sexual conduct, to be proved beyond reasonable
doubt. There was no requirement for particulars such as date and the exact circumstance and order
of offences. The Queensland Law Reform Commission expressed the view that the requirement to
prove three offences was an ‘important safeguard for ensuring a fair trial for the accused’.®

When they were first introduced, each offence operated prospectively. That is, it applied
only in relation to sexual offending that occurred after the offence commenced.

The Queensland offence of ‘maintaining a sexual relationship with a child/young person’
under section 229B of the Criminal Code Act 1899 (Qld) schedule 1 (Criminal Code (Qld)) was
considered by the High Court in 1997 in KBT v The Queen®® (KBT).
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At the time relevant to the offences alleged to have been committed from 1989 to 1991,
section 229B of Criminal Code (Qld) provided:

(1) Any adult who maintains an unlawful relationship of a sexual nature with a
child under the age of 16 years is guilty of a crime and is liable to imprisonment
for 7 years.

(1A) A person shall not be convicted of the offence defined in subsection (1) unless
it is shown that the offender, as an adult, has, during the period in which it is alleged
that the offender maintained the relationship in issue with the child, done an act
defined to constitute an offence of a sexual nature in relation to the child, other than
an offence defined in section 210(1)(e) or (f), on 3 or more occasions and evidence
of the doing of any such act shall be admissible and probative of the maintenance of
the relationship notwithstanding that the evidence does not disclose the dates or the
exact circumstances of those occasions.

In KBT, the accused was alleged to have maintained an unlawful sexual relationship with the
complainant from when she was 14 to almost 16 years old. He was charged under section 2298
of the Criminal Code (Qld). The complainant’s evidence was not specific as to dates. Rather, she
gave evidence of a general course of sexual misconduct by the accused which fell into six broad
categories, including acts that ‘occurred while riding the farm motorcycle’ with the appellant
and acts that occurred ‘during afternoon rests on a bean bag’.” Within these categories, the
evidence did not identify specific incidents.

The prosecution conceded, and the High Court agreed, that the offence in section 229B
required the jury to be satisfied beyond reasonable doubt as to the commission of the same
three acts which constituted relevant sexual offences. This meant that three occasions of
abuse must be clearly articulated and particularised, albeit without requiring dates and exact
circumstances. This was because it was the commission of the three acts that would constitute
individual offences that was found to constitute the offence under section 229B.%®

KBT was a decision about the Queensland offence. However, the offences in other jurisdictions
were relevantly in the same form as the Queensland offence, so KBT effectively applied to all
of the persistent child sexual abuse offences. Justice Kirby described the position in the High
Court’s later decision in KRM v The Queen as being that:

[The relevant persistent child sexual abuse offence (in this case the Victorian offence)]
relieves the complainant of the need, or the prosecution of the requirement, to prove the
‘dates or the exact circumstances of the alleged occasions’. But ‘occasions’ there must still
be.” [Reference omitted.]
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In its consultation paper Review of sexual offences (2013), the Victorian Department of Justice
stated that, since KBT:

It is not known how many complainants have their evidence rejected, either by police,
prosecutors or judges, as being insufficiently particular for the purposes of a trial.
Nonetheless, it can be assumed that there is a significant number of such cases and that in
those cases the law has not been able to do justice to victims/survivors of long-term sexual
abuse. Such failure to do justice is essentially due to the fact that the evidence was not in
the same form as the evidence found in single episode offences, and is not necessarily due
to there being any less certainty that repeated offending in fact took place.'®

Following the decision in KBT, Queensland and South Australia made substantive amendments
to their persistent child sexual abuse offences.'®

In 2003, Queensland amended its offence so that the unlawful sexual relationship, rather than
individual acts, constitutes the offence. The then Queensland Attorney-General described the
amended offence as follows:

The offence as redrafted removes the requirement to prove three particular acts of

a sexual nature. Instead the offence is established by proof of the relationship. For a
person to be convicted of the offence, the jury must be satisfied beyond a reasonable
doubt that the evidence establishes that an unlawful sexual relationship existed, but they
do not have to agree unanimously on particular acts comprising it.%?

A discussion paper released in 2006 by the then South Australian Attorney-General stated that,
because it was subject to the restrictions of KBT, the offence of persistent child sexual abuse in
section 74 of the Criminal Law Consolidation Act 1935 (SA) was rarely charged. The discussion

paper noted thatit was ‘necessary for the prosecution to prove (and therefore to particularise)
three separate instances of sexual offending in order to sustain a s 74 offence’ and stated that:

Logically, if a child is able to particularise three occasions (as required by s 74) then those
three occasions could be separately charged (as three counts on the Information) rather
than all encompassed in the s 74 offence (with one count on the Information of persistent
sexual abuse). Indeed, a separate charging practice would be preferable as it would allow
for some guilty verdicts in the situation where a jury was satisfied about one or two of the
occasions but not all three occasions.%

South Australia amended its offence in 2008 to reduce, from three to two, the number of
occasions that needed to be proved to prove the offence. Conviction still relies upon proving
at least two unlawful acts to show the relationship and the jury must agree on the same two
or more acts.'®*
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South Australia also renamed the offence ‘persistent sexual exploitation of a child’ instead of
‘persistent sexual abuse of a child”. The Australian Law Reform Commission and the New South
Wales Law Reform Commission have suggested that this change was intended to focus the
offence on acts of sexual exploitation that comprise a course of conduct rather than on a series
of separate particularised offences.'®

South Australia'® and Tasmania®” amended their offences to make them retrospective
in operation. That is, the offence could only be charged prospectively, but it could rely on

occasions of abuse that occurred before the offence commenced.

Western Australia amended its offence to provide that the jury need not be satisfied of the
same unlawful sexual acts where more than three acts are alleged.'®®

11.4.2 Current persistent child sexual abuse offences

Table 11.1 outlines the current offence in each jurisdiction.
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Required number of unlawful acts

In most jurisdictions, the offence continues to require proof of the occurrence of at least a
prescribed number of unlawful sexual acts. In New South Wales, Victoria, Western Australia,
Tasmania, the Australian Capital Territory and the Northern Territory, three or more unlawful
sexual acts must be proved. In South Australia, more than one unlawful sexual act must be proved.

In Queensland, more than one unlawful sexual act is also required to constitute an unlawful
sexual relationship, but the actus reus of the offence is the unlawful sexual relationship and
not particular unlawful sexual acts.

The Queensland offence under section 229B of the Criminal Code (Qld) relevantly provides:

(2) An unlawful sexual relationship is a relationship that involves more than 1 unlawful
sexual act over any period.

(3) For an adult to be convicted of the offence of maintaining an unlawful sexual
relationship with a child, all the members of the jury must be satisfied beyond
reasonable doubt that the evidence establishes that an unlawful sexual
relationship with the child involving unlawful sexual acts existed.

(4) However, in relation to the unlawful sexual acts involved in an unlawful
sexual relationship —

(a) the prosecution is not required to allege the particulars of any unlawful
sexual act that would be necessary if the act were charged as a separate
offence; and

(b) the jury is not required to be satisfied of the particulars of any unlawful

sexual act that it would have to be satisfied of if the act were charged as
a separate offence; and

(c) all the members of the jury are not required to be satisfied about the same
unlawful sexual acts.

Decisions of the Queensland Court of Criminal Appeal establish that:

« the unlawful relationship provides the key element of the offence®

¢ theindicia of maintaining a relationship include the duration of the alleged
relationship, the number of acts and the nature of acts engaged in. (The court held
that seven instances of improper touching inside and outside of clothes over five years
did not amount to ‘maintaining a relationship’°)

* the rules of procedural fairness are ‘sufficiently flexible to accommodate different
degrees of particularisation being required in different circumstances’**
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« the amendment does not remove the trial judge’s power to ensure a fair trial'*?

* the amendment does not remove the court’s power to set aside a conviction on the
grounds that there was a miscarriage of justice where the accused is given so little
information about the charge as to render it impractical to prepare a defence!®?

* the provision allowing the jury not to agree on two or more unlawful sexual acts does
not offend Chapter Il of the Commonwealth Constitution.***

In relation to the constitutional argument, the Queensland Court of Criminal Appeal held:

There is no such conflict. The jurors could be unanimously satisfied that the defendant
maintained an unlawful sexual relationship with the child involving more than one
unlawful sexual act whilst at the same time disagreeing about which two or more of
numerous alleged unlawful sexual acts were proved beyond reasonable doubt.'*®

The offender in that case applied to the High Court for special leave to appeal in relation to

the constitutional argument. He argued that the offence of maintaining an unlawful sexual
relationship under section 229B offended Chapter Il of the Constitution and that he was unable
to receive a fair trial under the provision.?® In 2012, the High Court refused special leave, with
French CJ stating:

[The applicant] argues that section 229B of the Code is invalid in light of Chapter Il of
the Constitution of the Commonwealth because, in effect, it deprives a court hearing
a trial of an accused, under that section, of the ability to provide procedural fairness
in relation to the provision of particulars and because it authorises a jury to return a
verdict where all members of the jury are not required to be satisfied about the same
unlawful sexual acts underpinning the alleged relationship.

The Court of Appeal held that the section does not preclude the court directing the
provision of sufficient particulars of the offence so that an accused person is in a position
to answer the case against him at trial. It also held that section 229B requires jury
unanimity upon the essential allegation that the defendant maintained a sexual
relationship with a child that involved more than one unlawful sexual act. In our opinion,
the decision of the Court of Appeal is not attended with sufficient doubt to warrant the
grant of special leave. Special leave will be refused.'?’

In 2008, in MAW v The Queen, the High Court also refused an application for special leave to
appeal in relation to a conviction under section 229B.11#

In 2014, the Northern Territory Government produced a draft Bill for consultation, which, if
enacted, would adopt the Queensland approach where the maintenance of the relationship,
rather than particular unlawful sexual acts, constitutes the offence.!® It appears that the draft
Bill remains under consideration.*?
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Requirement for extended jury unanimity

As discussed above, the Queensland offence does not require that all members of the jury be
satisfied about the same unlawful sexual acts in order to find the offence proved —the jury must
be satisfied that the unlawful sexual relationship was maintained, but they can be so satisfied
relying on different sexual acts.

Section 229B of the Criminal Code (Qld) relevantly provides:

(4) However, in relation to the unlawful sexual acts involved in an unlawful
sexual relationship —

(c) all the members of the jury are not required to be satisfied about the
same unlawful sexual acts.

The requirement that the jury unanimously (or by majority, where allowed) agrees not only
that the accused committed the offence but also that the accused committed the same
particular acts that constitute the offence is sometimes referred to as the requirement for
‘extended jury unanimity’.

The requirement for extended jury unanimity appears to have influenced the decision of the
South Australian Court of Criminal Appeal in Johnson,*** which we discussed in section 11.1. In
that case, Peek J held (with Sulan and Stanley JJ agreeing'?) that, in order for the jury to agree that
the accused committed the same two or more acts of sexual exploitation required to convict:

there must be a minimum amount of evidence adduced by the prosecution to enable
jurors in the jury room to delineate two offences (at least) and to agree that those two
offences were committed.!?* [Emphasis original.]

Justice Peek held that the complainant’s evidence did not allow identification of any act, let
alone two acts, which could be delineated and agreed upon by the jurors.*?*

Justices Sulan and Stanley agreed with the reasons of Peek J but also gave reasons commenting
on the offence of persistent exploitation of child. They stated:

If the evidence rises no higher than a general statement such as that given in this case,
even though the jury may be satisfied that there occurred numerous acts of sexual
exploitation over a number of years, but it is impossible to identify two or more acts so
that the conclusion can be reached that the jury, either unanimously or by majority,
agreed on the same two or more acts, then the defendant is entitled to an acquittal.’*
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The South Australian DPP subsequently brought an appeal in the case of Hamra'?® before a
bench of five judges in the South Australia Court of Criminal Appeal so that it could reconsider
the decision in Johnson.*?” While the court in Hamra distinguished Johnson and appears
essentially to have confined Johnson to its facts, it seems likely that the requirement for the jury
to be unanimous as to the commission of the same acts may continue to create difficulties in
some cases.

The South Australian Court of Criminal Appeal handed down its decision in R v Hamra on
8 December 2016.1%

The accused, Mr Stephen Hamra, was a family friend of the complainant’s family. He was
charged with one count of persistent exploitation of a child contrary to section 50 of the
Criminal Law Consolidation Act 1935 (SA).

The following is taken from the headnote of the decision:

BT, the complainant, alleged that between 30 October 1977 and 1 November 1982 the
respondent committed more than one act of sexual exploitation at Morphett Vale and
another place. It was specifically alleged that the respondent touched BT’s genitals, placed
his penis between BT’s bottom, caused BT to touch his penis and performed fellatio on BT.

At trial, certain parts of BT’s evidence were vague, other parts conflicted with evidence
given by BT’s mother.

BT gave evidence that while living at home he slept in two different bedrooms during
different periods of his life. BT’s evidence included that the respondent interfered with him
in each of those bedrooms, and that the offending was more frequent while he lived in the
second bedroom. BT also gave evidence that at one stage his parents went on holiday to
Fiji, and that while they were away the respondent’s offending increased in severity. The
instances of fellatio only occurred while BT’s parents were on holiday.**

The trial judge, sitting without a jury, accepted the defence submission that there was no case
to answer and acquitted the accused. The DPP appealed against that decision. The Court of
Criminal Appeal unanimously held that the complainant’s evidence, when taken at its highest,
was capable of proving two or more offences over a period of three or more days and set aside
the verdict of acquittal. By majority (Peek J dissenting), the matter was remitted to the District
Court for a new trial (Peek J would have remitted the matter to the trial judge to complete the
trial according to law).

Chief Justice Kourakis delivered the leading judgment. Justices Kelly and Lovell agreed with
Kourakis CJ’s proposed order and reasons.!* Justice Nicholson agreed with Kourakis CJ’s proposed
order and agreed with the reasons of both Kourakis CJ and Peek J.*** Justice Peek agreed with
Kourakis CJ that the trial judge erred in finding that there was no case to answer, but he delivered
separate reasons and proposed a different order to that proposed by Kourakis CJ.**
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Chief Justice Kourakis identified what is required to prove the offence under section 50 as follows:

* Itis not necessary to prove — whether as an element of the offence, a matter of
particularisation or by necessary implication from the extended unanimity rule — that
the acts of sexual exploitation occurred in circumstances so peculiar that each occasion
of abuse can be separately identified.**?

* If the complainant is unable to describe any surrounding circumstances peculiar to
any of the occasions, this may bear on the complainant’s reliability or credit but, if
the complainant’s evidence is accepted, the section 50 offence is proved.***

» Unlike the Victorian form of the offence considered in KRM v The Queen** and R v SLJ:1*®

[Section 50] does not incorporate as an element of the offence the commission of a
prescribed sexual act on particular occasions. On the contrary, s 50(2) of the CLCA
[Criminal Law Consolidation Act 1935 (SA)] contemplates that it may not be possible
to particularise the occasion of the act in a way which would allow it to be the
subject matter of a charge of a prescribed sexual offence’®*” [Emphasis original.]

* That particular occasions are not required is underscored by section 50(4)(b),
which requires a course of conduct to be alleged with particularisation of the nature
and period of time over which the acts constituting the course of conduct were
committed,**® and section 50(4)(b)(ii) goes further than the Victorian form of the
offence considered in KRM v The Queen** in this regard:

The abrogation by s 50(4)(b)(ii) of the CLCA of any requirement to identify particular
acts and/or occasions, or to particularise the order in which they occurred, much
more effectively remedies the mischief to which the enactment of offences of this
kind is directed.**

The respondent on the appeal — the accused at trial — contended that the decision in Johnson
decided to the contrary — that is, that it is necessary that the acts of sexual exploitation be
identified in a way which distinguishes each act from other acts of sexual exploitation.

Chief Justice Kourakis quoted passages from the reasons of Peek J and Sulan and Stanley JJ in
Johnson*** and made a number of observations about them.'*? He distinguished Johnson and
essentially limited it to its facts, stating:

the appeal ground in Johnson was that the verdict was unreasonable. The question was
therefore whether it was open to the jury to agree either unanimously or by majority, that
the same two or more acts were proved beyond reasonable doubt on the complainant’s
testimony. The appeal was not brought on the ground of a failure to give the extended jury
unanimity direction which is mandated by Little.*** The application of the proviso which
was in issue in Little was not an issue in Johnson. The statements in Little concerning the
jury’s need to be able to identify two prescribed offences on which they must,
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unanimously or by majority have agreed, are referable to what is required before the
proviso can be applied in a case in which the extended unanimity direction has not been
given. By contrast, in Johnson, the onus was on the appellant to persuade the court that
there was necessarily a doubt about the appellant’s guilt because the lack of particularity
precluded a finding of the commission of two or more discrete acts separated by the
prescribed period of time.

The decision in Johnson setting aside the conviction reflects the finding by the Court

of Criminal Appeal that the evidence failed to prove beyond reasonable doubt the
commission of two or more such acts. In considering that question, the Court, not
unnaturally, referred to the difficulty faced by the jury in reaching a verdict given the lack
of particularity. However, whether or not a verdict is unreasonable turns on the evaluation
of the evidence by the Court of Criminal Appeal. Minds might differ over the factual
question of whether the evidence in Johnson proved that two or more acts of sexual
exploitation occurred over the prescribed period of time. However, it is on that factual
question which the decision in Johnson rests and must be confined. The decision does not
touch the question of principle which must here arise.*** [Emphasis added.]

Chief Justice Kourakis held that the evidence of the complainant in this case, if believed, was
capable of proving the commission of two of more prescribed sexual offences over a period
of three days or more, so the trial judge erred in directing himself that the evidence was not
capable of making out the elements of the offence and in acquitting the accused.'*

Justice Peek gave separate reasons for his conclusion that the trial judge erred in finding that
there was no case to answer and in acquitting the accused.

Justice Peek quoted largely the same passages from Johnson as quoted by Kourakis CJ, and stated:

| remain firmly of the view that these statements of all three members of the court in
Johnson are correct, as was the conclusion that the necessary minimum degree of
specificity was not present and that the ground of appeal was made out.**

Justice Peek stated that Hamra is a very different case to Johnson, partly because the trial did
not involve a jury but also because the issue here is whether there was, as a matter of law, a
case to answer.?*’ Justice Peek agreed that various acts of which BT gave evidence satisfied the
requisite minimum level of specificity required and that the trial judge erred in finding that
there was no case to answer.'*®

Justice Peek gave a number of examples of how the requirement for ‘extended jury unanimity’
applies to a section 50 charge:
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To first take a simple example, say the prosecution case is that over a 12 month period the
defendant committed one act of vaginal intercourse and one act of oral intercourse and
one act of anal intercourse. The defendant could not be convicted if eight jurors found the
defendant committed one act of vaginal intercourse and one act of oral intercourse (but
not the anal intercourse) and four jurors found that the defendant committed one act of
vaginal intercourse and one act of anal intercourse (but not the oral intercourse).

There is, of course, no magic in the different ‘types’ of intercourse used in the above
example; it is simply a convenient illustration of a situation in which three ‘acts’ of sexual
exploitation led in evidence readily exhibit an obvious differentiating characteristic.

Thus, the situation would be the same if the prosecution case were that over a 12 month
period the defendant committed three acts of vaginal intercourse, one being at the
defendant’s home, one being at the defendant’s office and one being while on a picnic

in Belair National Park. Again, the defendant could not be convicted if eight jurors found
the defendant committed the acts at home and at the office (but not the alleged act at the
picnic) and four jurors found that the defendant committed the acts at home and at the
picnic (but not the alleged act at the office).

To take a less simple example, say the complainant gives evidence of considerably more
than two acts of sexual exploitation — let us say ten in total — and the defence contends

that there are uncertainties and inconsistencies associated with the evidence relating to
various of those alleged acts.

Always depending upon the facts, one possible outcome is that various of the jurors may
have doubts about various of the alleged acts, and even though there may be general
consensus that sexual exploitation occurred more than once, the jurors may be unable to
agree on two particular acts, and therefore may be unable to convict of a charge under

s 50 of the Act.'* [Emphasis original.]

These examples suggest a number of risks arising from the requirement for ‘extended jury
unanimity’ as follows:

* ‘even though the jury may be satisfied that there occurred numerous acts of sexual
exploitation over a number of years’,*® they may not be able to deliver a guilty verdict
despite being satisfied that the accused is a perpetrator of child sexual abuse and
perhaps quite extensive child sexual abuse

* it acts against the common experience of complainants who have suffered ongoing
repeated abuse that delineating separate acts may be, at best, an artificial exercise that
does not convey the nature of the abuse they endured and, at worst, impossible

* it may encourage appeal courts to overturn jury verdicts too readily where the appeal
court is uncertain as to what particular occasions in an ongoing course of largely
indistinguishable occasions of abuse the jury must have agreed upon.
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Retrospective operation

Another difference between jurisdictions in persistent child sexual abuse offences is whether
the offence can operate in respect of unlawful sexual acts committed before the offence
commenced. In South Australia and Tasmania, the offence applies to unlawful sexual acts,
whether they were committed before or after the offence commenced.*™!

The evidence of the South Australian DPP in Case Study 33 identified the potential application
of the offence to historical institutional child sexual abuse if the alleged offender had been
prosecuted today.’®* A consultant Crown prosecutor and in-house counsel for the Queensland
ODPP gave evidence in Case Study 26 that the inability to charge the offence in Queensland in
respect of unlawful acts that occurred before the offence commenced prevents prosecution
for persistent child sexual abuse where historical abuse does not have sufficient particulars for
individual offences to be charged.**

11.4.3 Use of persistent child sexual abuse offences

In most jurisdictions — other than Queensland and Tasmania — the persistent child sexual abuse
offence is not often charged.

Institutional child sexual abuse

There is only very limited data on the use of these offences in matters involving institutional
child sexual abuse.

In the research report A statistical analysis of sentencing for child sexual abuse in an institutional
context, of 283 sentenced matters of institutional child sexual abuse, in only 13 cases (4.6

per cent) were offenders sentenced for persistent child sexual abuse offences.*®* Across the

283 sentenced matters, the average number of offences per matter was 8.5.%*> However, it is
unclear how many indictments with multiple offences had only one victim.*®® It is also unclear

if some of these matters could not have been charged as persistent child sexual abuse offences
because the offending occurred in jurisdictions where, or at a time when, the offence operated
prospectively only and the offending predated the commencement of the offence.

New South Wales
In New South Wales, the offence is rarely prosecuted.

The Judicial Commission of New South Wales Judicial Information Research System database
indicates that 16 cases where persistent child sexual abuse was the primary offence were
finalised to sentence in the New South Wales District Court in the seven years from April 2008
to March 2015.%%7
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The submission by the New South Wales ODPP to the Australian Law Reform Commission and
New South Wales Law Reform Commission inquiry into family violence stated that, between
August 1999 and August 2008, prosecutions under section 66EA represented 1.89 per cent
(45 in number) of all child sexual abuse matters prosecuted in New South Wales, observing
that prosecutions under the provision had decreased in number over time and describing the
offence as ‘profoundly under utilised’.**®

The New South Wales ODPP referred to the ‘widely held notion that there is no particular
advantage for the prosecution to use the offence’.’*® Maximum penalties are the same as for a
single substantive offence, and the technicalities involved in proving the offence may complicate
the prosecution’s case.'®®

The New South Wales Court of Criminal Appeal has found that the persistent child sexual abuse
charge provides for a more serious offence than the offences which comprise the individual
unlawful sexual acts.'®! However, it has also held that Parliament did not intend that sentencing
for offences constituting a persistent child sexual abuse charge should be harsher in outcome
than for a conviction for a number of representative offences.*?

In R v Fitzgerald,*®® the New South Wales Court of Criminal Appeal stated that, where a
conviction for an offence under s 66EA is secured:

what has been established is not a miscellany of substantive offences ... What has been
established is, rather, one offence contravening s 66EA.

When that position has been reached, and when the particular offender stands for
sentence accordingly, the ultimate question for the sentencing judge is where a sentence
that is just according to proper sentencing principles should stand on a statutory scale, the
highest point of which is a sentence of imprisonment for 25 years.

It does not seem to me to be logical to answer that question by considering what
sentence(s) might or might not, or could or could not, or should or should not, have been
passed had the offender been convicted of precisely particularised contraventions of
[other particular sexual offence provisions], those contraventions having been charged as
isolated offences ...

In my opinion, there is nothing in the New South Wales s 66EA, just as there is nothing

in the South Australian s 74, to suggest that Parliament intended that the sentencing for
a course of conduct which has crystallised into a s 66EA conviction, should be more harsh
in outcome than sentencing for the same course of conduct had it crystallised into
convictions for a number of representative offences.
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Victoria
In Victoria, the persistent child sexual abuse offence does not appear to have been used extensively.
The Victorian Sentencing Advisory Council reported that, from 2009-10 to 2013—-14, 43 people

were sentenced in the higher courts for a principal offence of persistent sexual abuse of a child
under 16.1¢°

Queensland

In Queensland, the persistent child sexual abuse offence is regularly prosecuted. From 2010
to 2016, 518 prosecutions under the provision were finalised as set out in Table 11.2.

Table 11.2: Prosecutions under section 229B of the Criminal Code (Qld)**®

Guilty verdict Guilty plea Discontinued Not guilty

2010 9 31 5 4 49
2011 6 47 16 2 71
2012 10 58 10 8 86
2013 11 41 8 13 73
2014 10 32 8 11 61
2015 12 54 5 11 82
2016 13 55 15 13 96
Total 71 318 67 62 518

The majority (61 per cent) of these prosecutions under the Queensland provision were resolved
by a guilty plea and 14 per cent of cases resulted in a jury verdict of guilty. In 12 per cent of
cases, the jury entered a verdict of not guilty (in one case, the not guilty verdict was directed

by the trial judge).

South Australia

The South Australian DPP gave evidence in Case Study 33 that the current South Australian
persistent child sexual abuse offence had assisted with prosecuting matters that otherwise
would not have had the required particulars. He stated that the offence is now ‘commonly’
used and, where there are repeat occasions of abuse, it has the advantage of enabling all the
conduct that can be particularised in a general way to be ‘caught up’ within the charge.®’

The South Australian Office of Crime Statistics and Research provided us with data on use of
the provision.®®
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In the 2013—14 financial year, 114 charges of persistent child sexual exploitation were finalised.
Of these 114 charges:

* 23(20.2 per cent) resulted in a conviction

* 79 (69.3 per cent) were withdrawn or dismissed

e 11 (1 per cent) resulted in a not guilty finding

e oneresulted in a not guilty finding due to mental incapacity.

Of the 23 charges that resulted in a conviction, 15 offenders received a penalty of immediate
imprisonment. The average period of imprisonment was nine years.® Two other offenders
received a suspended sentence.

The South Australian Court of Criminal Appeal has found that the actus reus of the offence
remains the committing of the (two) offences and that a conviction requires the jury’s
agreement as to which offences constitute the offence.'”°

It is not clear whether these decisions, the November 2015 Court of Criminal Appeal decision
in R v Johnson*’* and the December 2016 Court of Criminal Appeal decision in R v Hamra,*"?
discussed above, will affect the efficacy or use of the offence in South Australia.

In evidence to the Royal Commission, the South Australian DPP stated that ‘The requirement
for the jury to be unanimous as to the same two or more acts of sexual exploitation might, in
theory, limit the utility of this provision’.?”?

In R v Johnson, Sulan and Stanley JJ stated:

We consider that if it is the intention of the legislature to create an offence of persistent
sexual exploitation involving the maintenance of a sexual relationship with a child,

then consideration should be given to amending s 50 along similar lines to the
Queensland provision.*’

We stated in the Consultation Paper that we understood the South Australian Government
was reviewing its offence.’” We do not know if this review is continuing following the decision
in Rv Hamra,'’® which was handed down after the South Australian DPP gave evidence in

Case Study 46.

The High Court has recently granted special leave to appeal from the decision of the South
Australian Court of Criminal Appeal in R v Chiro,*”” in relation to the issue of special verdicts and
sentencing for the offence of persistent sexual exploitation of a child.?’® The appellant, a former
high school teacher, was convicted of the offence of persistent sexual exploitation of a child
under section 50(1) of the Criminal Law Consolidation Act 1935 (SA) in relation to a girl who was
his student when the abuse commenced. The acts of sexual exploitation particularised by the
prosecution ranged from kissing on the lips to digital and oral penetration.'”®
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The appellant argued in the South Australian Court of Criminal Appeal that, given the wide
range of acts alleged, the trial judge should have taken one or more special verdicts to
determine in respect of which acts the jury had found the accused guilty.*®® The appellant

also argued that, if a special verdict was not taken, the judge should have sentenced on the
basis that only the lower level of offending had been proved.'® The South Australian Court of
Criminal Appeal held that a special verdict was not required,'®> and Vanstone J stated that asking
for one or more special verdicts ‘would potentially have detracted from the jury’s focus on its
real task’.’® It also held that the sentence imposed was not manifestly excessive.*8

Tasmania
Tasmania records frequent use of its persistent child sexual abuse offence.

From 2001 to 2014, the Tasmanian Sentencing Advisory Council reported that 199 convictions
under the provision were recorded.*®® During this period, convictions for maintaining a sexual
relationship with a young person constituted 39 per cent (199) of all sexual assault convictions
(509).1% The Sentencing Advisory Council noted the suggestion that rapes against children may
be being charged under the persistent child sexual abuse offence rather than as individual rape
offences.'®” The Sentencing Advisory Council also reported that some 35 per cent of convictions
under the persistent child sexual abuse provision had been for offences where the court
characterised the offender and complainant as being in a ‘consensual’ relationship.*®®

Other jurisdictions

The Royal Commission does not have statistics on use of persistent child sexual abuse offences
in Western Australia, the Northern Territory or the Australian Capital Territory.

We understand that in these jurisdictions the provision is rarely used, except perhaps on
occasion following a negotiated guilty plea.

The Western Australian Court of Appeal recently discussed the approach to sentencing for the
Western Australian offence of persistently engaging in sexual conduct with a child under the age
of 16 years, under section 321A of the Criminal Code Act Compilation Act 1913 (WA) Appendix
B, schedule 1 (Criminal Code (WA)). Justice Mitchell (with Buss and Mazza JJA agreeing)
discussed a number of sentencing decisions in relation to section 321A and stated:

There is no ‘tariff’ for the offence prescribed by s 321A (or for sex offences generally)
because of the great variation that is possible in the circumstances of the offending
and the offenders. The sentence to be imposed in a particular case depends on its
individual facts and circumstances, having regard to the maximum penalty.'®
[Reference omitted.]
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Justice Mitchell also stated:

The appellant cited a number of cases dealing with individual counts of indecent dealing
with a child. In my view, those cases are not comparable to the present. The criminal
conduct for which the appellant has been convicted and must be punished involves
engaging in sexual conduct with each victim on many occasions over a period of years.
Conviction of a single indecent dealing offence or a number of individual offences is not
comparable. Even when individual offences are charged as representative counts, the
offender is only to be sentenced and punished for the counts on the indictment, and the
representative nature of the charge prevents the offender finding mitigation on the basis
that the offending conduct was isolated and uncharacteristic. By contrast, under s 321A
the offender is to be sentenced and punished for the whole course of criminal conduct. The
essence of the criminality involved in the offence created by s 321A is the persistent and
ongoing nature of the sexual conduct with a child.*® [Reference omitted. Emphasis added.]

11.5 The Victorian course of conduct charge

11.5.1 Course of conduct charges

A ‘course of conduct’ charge may be another way of dealing with repeated offending where it is
difficult for a victim or survivor to distinguish particular occasions of offending from each other.

In July 2015, Victoria introduced a course of conduct charge provision in the Criminal Procedure
Act 2009 (Vic).*! The provision does not constitute a substantive offence but gives expression
to multiple charges of the same offence on the indictment.?? The Victorian course of conduct
charge was based on a similar provision in England and Wales.*

In England and Wales, rule 14.2(2) of the Criminal Procedure Rules 2010 states:

More than one incident of the commission of the offence may be included in a count if
those incidents taken together amount to a course of conduct having regard to the time,
place or purpose of commission.

The United Kingdom Criminal Practice Directions 2013 provide the following instructions:

e Each incident must relate to the same complainant.

*  There must be a ‘marked degree’ of repetition in the method employed
or location or both.

* Incidents must have taken place over a clearly defined period — usually no
more than a year.
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* The defence is such as to apply to every alleged incident without differentiation.
Where what is in issue differs between different incidents, a single ‘multiple incidents’
count will not be appropriate, although it may be appropriate to use two or more such
counts according to the circumstances and to the issues raised by the defence.

*  Where the penalty for the offence has changed during the period of the alleged abuse,
additional ‘multiple incident’ counts should be used so that each count only alleges
incidents that have the same maximum penalty.

New Zealand has a similar charge. In 2011, New Zealand introduced a ‘representative charge’
under section 20 of the Criminal Procedure Act 2011 (NZ). Section 20 is available where:

*  multiple offences of the same type are alleged and are committed in similar
circumstances over a period of time

» the nature and the circumstances are such that the complainant cannot reasonably
be expected to particularise dates or other details of the offence.

The New Zealand Court of Appeal has considered the use of representative charges. It held:

« where there is sufficient evidence to do so or where the repetitive acts can be
distinguished, the prosecution should charge specific acts

* representative charges are appropriate where there is a pattern of repeated behavior,
and the complainant cannot distinguish the dates or details.?*

11.5.2 The Victorian course of conduct charge

The Victorian course of conduct charge is a charge for an offence that involves more than
one occasion of the same offence. It could be charged for unlawful sexual acts that might
otherwise be charged as persistent child sexual abuse, provided that they otherwise meet
the requirements for a course of conduct charge. However, an accused cannot be charged
with a course of conduct charge and a persistent child sexual abuse charge.

Under the course of conduct charge, more than one incident of the commission of a sexual
offence may be included in a single course of conduct charge if:

* each incident constitutes an offence under the same provision
* each incident relates to the same complainant
* theincidents took place on more than one occasion over a specified period

* theincidents together amount to a course of conduct, ‘having regard to their time,
place or purpose of commission and any other relevant matter’.**
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The prosecution must prove beyond reasonable doubt that the occasions constituting an
offence committed by the accused, taken together, amount to a course of conduct having
regard to their time, place or purpose of commission or any other relevant matter.'*® It is not
necessary to prove the number of incidents, dates, times, places, circumstances or occasions.
It is also not necessary to prove that there were any distinctive features differentiating any of
the incidents or the general circumstances of any particular incident.*’

The Explanatory Memorandum to the amending Bill explains ‘time, place and purpose of
commission and any other relevant matter’ as follows:

In relation to time, the complainant may give evidence that the offending occurred on
a regular basis (such as every week or month, or whenever mum went on night shift).
Where there is a large gap in time between offending, it may be difficult to conclude
there was a course of conduct. However, it may be that there are two episodes of
offending separated by a 12 month gap.

In relation to place, there may have been a regular place where these offences occur,
such as the child’s bedroom. However, if the incidents occurred in different places, this
will not preclude a course of conduct from being established, as the course of conduct
may be completely opportunistic. In such circumstances, a higher degree of regularity
may be more important in establishing the course of conduct.

In relation to purpose of commission, in most cases, the purpose will be sexual
gratification or exercising power over the victim.'*®

‘Any other relevant matter’ allows for flexibility — it may include evidence of similarity in the
method employed in offending or evidence of attempts to stop the child from complaining.'*®

An indictment cannot contain a course of conduct charge and a charge under the persistent
child sexual abuse provision. A charge sheet may contain another offence charged in the
alternative, and an acquittal on the course of conduct charge does not constitute a ‘previous
acquittal’ in regard to the alternative charge for the purposes of protection against double
jeopardy. An accused can enter a guilty plea to part of the ‘course of conduct’ charge.?®

A course of conduct charge can be charged regardless of when the incidents of the offence are
alleged to have taken place.?®* That is, sexual offences alleged to have been committed before
the course of conduct charge was introduced can now be charged as a course of conduct
offence (if they otherwise satisfy the requirements for the course of conduct charge).

The Victorian DPP’s policy for using course of conduct charges expresses a preference for
charging the substantive charge rather than a course of conduct charge.?®> The policy provides
criteria for determining whether to use the course of conduct charge, including:
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* whether the charge adequately reflects the criminality of the offending involved

« whether there is a reasonable explanation as to why the state of the evidence
and/or the allegations of the victim are sparse or lacking in detail as to dates or
exact circumstances.

The policy provides that a course of conduct charge is not to be used simply to overcome the
evidentiary deficiencies of a superficial investigation and that a course of conduct charge should
not be used merely as an alternative method of prosecuting what would otherwise be a series
of substantive charges.?®

There are detailed jury directions that require the trial judge to explain the elements of the
charge to the jury.?®

The course of conduct charge applies to multiple incidents of the same offence, and sentencing

a course of conduct offence may be more straightforward than sentencing a persistent child
sexual abuse offence. The court must impose a sentence that reflects the totality of the offending
that constitutes the course of conduct charge but must not impose a sentence that exceeds the
maximum penalty prescribed for the single offence.?® Since the sentence is required to reflect
the totality of the conduct, it is expected that the court sentencing a course of conduct offence
will apply a sentence higher than the penalties imposed for individual offences.?®

The Victorian course of conduct charge explicitly amends the common law to permit the
complainant to give evidence of what the accused ‘would do’ (that is, what would typically
or routinely occur).?’

The Victorian Department of Justice noted that course of conduct charges have inherent
limitations and will not be suitable for all cases of repeated child sexual abuse.?®® For example,
although the charge could be founded on only two incidents, where the prosecution can only
lead evidence of a small number of incidents over an extended period it may be difficult to
establish the continuing or regular nature of the conduct. Also, the multiple incidents must all
be examples of the same type of offending. If the alleged conduct is of different kinds of sexual
offending — for example, some penetrative and some not penetrative — these incidents cannot
be bundled into one course of conduct charge.?®

The number of incidents of an offence, and the offence type, should help to determine whether
a course of conduct charge is available. For instance, it may be unlikely that a course of conduct
will be found where there are only two or three incidents over a one-year period, because

a ‘course of conduct” involves continuing or regular conduct. Here the complainant may be

able to specifically identify each incident, and a persistent child sexual abuse charge may be
more appropriate.?'° This may also be the case where an accused is alleged to have committed
different sexual offences (such as sexual assault and indecent assault) against a complainant
rather than a ‘course of conduct’ of one offence. In such cases, separate individual offences

or the persistent child sexual abuse offence might be more appropriate.
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11.5.3 Use of the Victorian course of conduct charge

The Victorian Court of Appeal recently considered the course of conduct charge in relation

to the offence of obtaining a financial advantage by deception. In Poursanidis v The Queen®'*
(Poursanidis), the accused pleaded guilty to a single course of conduct charge which related

to 541 separate acts of dishonesty. The court dismissed the accused’s appeal against sentence.
Justice Weinberg, with Priest JA agreeing, stated: ‘The charge to which the appellant pleaded
guilty was drafted upon a “course of conduct” basis. This represents a new, and somewhat
novel, basis upon which a sentence can be imposed”.?*?

Justice Weinberg referred to the provisions for sentencing for a course of conduct charge
and stated:

These provisions may well give rise to particular difficulties where an accused is charged
with a ‘course of conduct’ offence, and pleads not guilty. There is no need, for present
purposes, to enlarge upon that point.?

Justice Weinberg rejected the Crown’s submission that it would be reasonable to impose a
higher sentence than would otherwise be appropriate because of the number of individual
offences under the course of conduct charge. He held that orthodox sentencing principles

should apply to course of conduct charges and that the maximum sentence for the (single)
offence should still be treated as a ‘yardstick’.2**

We are aware of two matters prosecuted under the Victorian course of conduct provision in
relation to child sexual abuse. One matter, which we understand was not published, resulted
in a directed acquittal.

In the other prosecution, DPP v Ellis,?*> the accused pleaded guilty to one charge of sexual
penetration of a 16- or 17-year-old child who was under his care, supervision or authority
contrary to section 48(1) of the Crimes Act 1958 (Vic). The offence was charged as a ‘course
of conduct’ charge between the dates of 25 October 2015 and 23 November 2015.%¢

The offender was a year 11 teacher at a suburban public high school and the victim was one of
his year 11 students. She was 16 years and nine months old at the time of the offending. Her
father was suffering from a terminal iliness, and she relied on the offender, confiding in him

in relation to what was happening with her father. They exchanged numerous electronic and
phone messages between May and November 2015. An emotional relationship developed.?’

In sentencing the offender, the judge summarised the offending as follows:

In the one-month period between 25 October 2015 and 23 November 2015 you arranged
dinner dates at various locations around Southbank and the Melbourne CBD areas, and
you would also arrange rooms at various high-end Melbourne hotels where you would
engage in sexual intercourse with the victim. You would also arrange to pick her up and
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park your car in secluded car parks. You would then engage in sexual intercourse in your
car. There are 12 particularised incidents which make up the ‘course of conduct’ single
charge which you have pleaded guilty to. The details of these occasions are contained in
the agreed prosecution summary. The sexual intercourse was usually preceded by digital
penetration (which is uncharged), before penile/vaginal penetration. You used a condom
although you did not ejaculate on any of these occasions.

On the final occasion you were in your car at the Melbourne Airport with the victim early
in the morning where you had sex. You were spoken to by members of the Australian
Federal Police. Both you and the victim denied that she was aged 16 and that you were
her teacher. The AFP referred the matter to the Victoria Police.

You were interviewed by police on 23 November 2015. During the interview you made full
admissions. You took responsibility for the sex taking place. You admitted to knowing that
you should not have entered into anything in the first place and that you should not have
let it get to that stage. You admitted to developing strong feelings for the victim. You stated
that it was your fault and that you had ‘crossed the line’.?®

The judge described a number of features of the offending which made it a serious example
of the offence as follows:

* itinvolved a high level of breach of trust

* asthe victim’s teacher, the offender occupied a significant position of authority and
trust in the community with respect to his students

« the offender knew the victim was relying heavily on him for welfare support and
was emotionally fragile and especially vulnerable

* there was a significant age difference of more than 20 years

* the offender knew that he was acting in breach of trust, violating his professional
teacher—pupil boundaries and engaging in wrongful and criminal conduct

» although the offending was for a relatively modest period of time, it was sustained
and the emotional and physical contact before the period of offending contextualises
the nature and extent of the wrongdoing

* the offending involved 12 separate and distinct occasions of sexual penetration

* the offending involved a high degree of planning with the dinner and hotel bookings, and
the offender purchased jewellery for the victim to further his relationship with her.?*

The judge discussed a number of mitigating factors.

In relation to the offence being charged as a course of conduct, the judge quoted the Victorian
Court of Appeal’s decision in Poursanidis in stating:
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Pursuant to s 5(2F) of the Sentencing Act, the court must impose a sentence that reflects the
totality of the offending that constitutes the course of conduct, and must not impose a
sentence that exceeds the maximum penalty prescribed for the offence if charged as a single
offence (here it being 10 years’ imprisonment). The principles of sentencing for a ‘course of
conduct’ offence are similar to those involved in sentencing for ‘rolled up counts’. Orthodox
sentencing principles apply, so that the maximum sentence ‘remains a ‘yardstick’, by which
the gravity of the offending is to be assessed, even though the offence itself is charged in
‘course of conduct’ terms.??° [References omitted.]

The judge stated that, while specific deterrence of the offender had only a limited role to
play, the sentence ‘must be significant enough to deter others — particularly teachers — from
engaging in similar offending’.?*! The offender was sentenced to three years and nine months
imprisonment, with a non-parole period of 22 months. Had he not pleased guilty, the judge
would have sentenced him to five years and three months imprisonment, with a non-parole
period of three years and six months.??? The offender will also be required to report as a
registered sex offender for a period of 15 years.?*

In its submission in response to the Consultation Paper, the Victorian Government referred

to another child sexual abuse matter being charged using the course of conduct provisions.

It referred to conduct described as follows, drawing from the Summary of Prosecution Opening
in a case which had not then been completed:

over almost a two year period, the accused was alleged to have committed an indecent
act (fondling a child’s penis when washing him) ‘every time’, ‘like every weekend’ he
stayed with the accused and ‘just any time he would shower me’.?*

In his submission in response to the Consultation Paper, the Victorian DPP stated that:

In the year 2015-16, 62 ‘course of conduct’ charges against 34 accused were approved.

Not all of these matters have been dealt with yet; a number have been stayed; a number
were dealt with in the summary stream; a number were subject to verdicts of not guilty; and
a number were referred for advice only. As at June 2016 there were four convictions (three
pleas — two indictable and one summary —and one trial) relating to child sex offences.?”

11.6 What we were told in submissions and Case Study 46

11.6.1 Survivor advocacy and support groups

In their submissions in response to the Consultation Paper, a number of survivor advocacy
and support groups commented on the difficulties for survivors in providing sufficient details
of their abuse, particularly given how long it takes for many survivors to be able to disclose and
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report their abuse. Some survivor advocacy and support groups expressed strong support for
the Queensland persistent child sexual abuse offence. A number of representatives of survivor
advocacy and support groups also commented on these issues in their evidence in the public
hearing in Case Study 46.

In its submission in response to the Consultation Paper, Micah Projects reported on a forum it
held with survivors. It expressed strong support for reform, submitting:

The feedback on this question was unanimous that reform should happen with national
consistency. Participants in the forum were clear in their view that the focus on one single
incident should be removed because it is unworkable and ‘thwarts the pursuit of justice’
where multiple incidents have ‘melded together in the victims mind'. Evidence of the
‘behavioral and physical impacts need to be held to be valid evidence in abuse cases’. By its
very nature sexual abuse is secretive and there are no witnesses. Opinion was unanimous
about reform needed in the area of repeated abuse and the need for timeliness when
awaiting trials as this goes to the core of testing memory and the identification of
particularities in relation to child sexual abuse.

People in the group, when considering repeated abuse, focused on trauma-induced
symptoms, most particularly dissociative disorders such as desensitization, amnesias,

and what might be called fugue states as a result of repetitive child abuse. This is an area
where research continues to demonstrate that people who have undergone such extreme,
lengthy child abuse suffer from an inability to isolate particularities of circumstances.??

Ms Karyn Walsh, representing Micah Projects, told the public hearing in Case Study 46:

it’s not just about the incident, the time, the date and the place. We know that why people
can’t remember is because of the trauma itself that was generated; the abuse itself. It’s not
able to be cut down into those categories ... the context is really important, telling your
whole story; understanding whether the offender has acted out of the scope of their role,
what was the nature of their relationship; their relationship with the other adults in the
person’s life — those things are all much more important than what someone was wearing.??’

In relation to the Queensland offence, Micah Projects expressed support for the offence

but submitted that, because it still requires two distinct occasions of abuse, it can result in a
complainant not proceeding because of their ‘composite memories’ or general assertions of
occasions of abuse.??®

Protect All Children Today (PACT) expressed strong support for the Queensland offence.??®
Ms Joanne Bryant, representing PACT, told the public hearing:
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Children often don’t have the capacity to particularise set dates and things. They can
usually generalise about the time of year and things like that when an offence occurs.
So, ves, | think if there’s enough evidence that an offence is occurring, then that should
be sufficient to continue a prosecution of the matter.?*°

Dr Wayne Chamley, representing Broken Rites, was asked about the example of the prosecution
of Brother Rafferty and the evidence of FAB and Mr Lungo, and whether in his experience it was
common for survivors to have difficulty differentiating particular events over a course of abuse.

Dr Chamley told the public hearing:

It’s impossible for them. Time after time after time. It is impossible. We spend hours

with them trying to get their story and then see if we can validate it with access to
government files if they were in institutions or whatever. It’s totally impossible for them,
because they’ve lost so much of their ability to form memory. They begin to get it back,
but they’re way behind and it takes years. | don’t think the police and the legal profession
and the judges have understood this enough, that this phenomenon happens.?!

In his submission in response to the Consultation Paper, Mr Peter Gogarty expressed support for
an offence that focuses on the unlawful sexual relationship.?*? In relation to his own experience
of trying to particularise the abuse he suffered, Mr Gogarty told the public hearing:

| remember very, very clearly being with my abuser at a little country church in the Upper
Hunter Valley and what occurred there, but | could not tell you — other than that I'm sure
it was a Sunday because he was there to say mass, | couldn’t tell you what | was wearing,
what sort of car he drove, what church it was. All | remember is a little brick church

and horror.??

Ms Caroline Carroll OAM, representing the Alliance for Forgotten Australians, told the public
hearing in relation to those who grew up in institutional care:

We hear it often, that people cannot remember. They can’t often remember what home
they were in, let alone, you know, the time of day or the place or the name of the person
who abused them. You weren’t — like | say, it was a surreal environment. You know, you just
survived, and the less notice that you could have brought upon yourself, the better you
were. So blocking things out and just being a nobody was the normal sort of existence.

So remembering dates —and there was hardly, like someone said before, a music lesson.
We didn’t have music lessons, you know, so everything was pretty much the same every
day. So trying to define the day that this abuse happened would be very difficult for many
of our people.?*
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The Centre Against Sexual Violence Queensland submitted:

There are many difficulties for survivors being able to provide information about individual
occasions of abuse. Survivors of sexual abuse use coping strategies including denying,
minimising, memory repression and dissociation to help themselves survive through
traumatic situations (The Blue Knot Foundation, 2016). These strategies inhibit the
survivor’s ability to recall specific events, dates and times of the sexual abuse. Further

to this, there is often a significant delay in the reporting of child sexual abuse offenses
which can also adversely impact on the survivor’s ability to recall specifics of the

sexual assault/s.?*

In its submission in response to the Consultation Paper, the In Good Faith Foundation (IGFF)
expressed support for having both the Queensland offence and the Victorian course of conduct
charge and for having the laws apply retrospectively.?® It stated:

A number of IGFF clients have experienced serious serial sexual assault as children that has
been both sustained and injurious. The nature of such abuse and the associated trauma
very often means that very often our clients are unable to distinguish individual/isolated
instances of abuse and provide a single timeline of abuses. In such circumstances, the
requirement of proof of a minimum number of unlawful sexual acts is often prohibitive

to prosecution.?’

Ms Clare Leaney, representing IGFF, told the public hearing:

it is very often impossible for a person to distinguish between incidents of abuse,
particularly when the abuse occurs over multiple years and has similar identifying
characteristics, and also taking into account the trauma that is involved with these
experiences. It’s really hard for a person to sit down and give a clear and coherent time
line. It would be great if every client we sat down with had a diary and they had written
down and recorded everything, but realistically that doesn’t happen. So we need to take
that into consideration.?®

In its submission in response to the Consultation Paper, the Ballarat Centre Against Sexual
Assault (CASA) Men’s Support Group expressed support for reform of persistent child sexual
abuse offences. It submitted:

It is almost impossible for survivors to remember all occasions of abuse, as part of coping
is to block a lot of the memories away, and trauma responses impede people trying to
recall every detail without becoming overwhelmed. ... It is unreasonable to expect that
trauma survivors can accurately recall specifics of such overwhelming experiences,
especially if they occur during childhood. It is problematic that the reporting process
currently requires these details.?°
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Ms Shireen Gunn, representing the Ballarat CASA Men'’s Support Group, told the public hearing
in relation to the need for legislative reform to address the situation where a witness cannot
remember specific details:

the group saw that as a really important issue that they would like to comment on,
because they think that it’s unreasonable to expect them to remember specific instances,
key things that happened during abuse that occurred many years ago when they were
children, and we’re talking about experiencing an event that is traumatic, that is
overwhelming and can often be repeated, but for those occasions, many of those survivors
were just looking to survive. They weren’t taking in the particulars of what was happening,
where the room was, what they were doing; they were just looking to survive that
particular event.?

Ms Gunn expressed support for an offence that focused on the relationship viewed as a whole.?*

In its submission in response to the Consultation Paper, Care Leavers Australasia Network
(CLAN) expressed support for a more effective offence. However, CLAN noted its limitations
and expressed support for retrospectivity. It submitted:

Children often have trouble recalling dates, names and places simply due to their age and
brain capability. However, when a child is being abused and is traumatised there are a
number of both psychological and physical responses which occur in a child’s body that
makes it even more difficult to recall specific information that they are unaware of the
importance. There needs to be sufficient education of those who make the law, those
who work within, and those in the community who serve on juries so as to understand
the complexity of this as an issue. Whilst the persistent child sexual abuse offence makes
it easier for those who were abused numerous times over a long period of time it doesn’t
help to establish one or two instances of the crime if the child has difficulties
remembering. We do believe that the rules of evidence and other legislation need to
recognise these difficulties and that there needs to be more education for all those
working within the legal system including juries who are on a child abuse case.?*?

Professor Judy Cashmore AO, who, together with Mr Craig Hughes-Cashmore, spoke to the joint
submission of Survivors & Mates Support Network (SAMSN) and Sydney Law School in response
to the Consultation Paper, told the public hearing:

what victim/complainants are asking for, whether they are children or adults, is a fairer
and equal playing field. | think that people understand that there needs to be a balance
between the rights of the accused and the rights of those who are coming forward to
give evidence.

The issue is that those who are the complainants often feel as though, as Craig [Hughes-
Cashmore] said, they don’t have the script. They don’t have the knowledge. They don’t
know the rules of the game. They are in a non-familiar environment. They are at a power
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imbalance. They don’t understand the language. And on top of all that, they are incredibly
stressed by having to talk about those very sensitive events in a lot of detail, that they
often don’t understand the reason for in terms of the particularisation that is required.

What really hit me this morning [in relation to the prosecution of Brother Rafferty]

was hearing about a judge who accepted that somebody had been abused on a regular
basis by a sexual predator, who was then acquitted. | can well understand that it is
incomprehensible to the layman as to why that would occur, and particularly to

that victim.?**

Professor Cashmore told the public hearing that it is very difficult for people to particularise
because when there are repeated events, your memory goes into a schema. When the stress
and trauma of the abuse is laid on top of that, it is asking too much to expect people to
particularise what they were wearing, the time of day or exactly where they were.?*

Professor Cashmore suggested that the complainant might be able to particularise the first and
last occasions that they remember, giving details of what happened and where they were and if
there was an event in their life to which they can tie the occasion of abuse, such as a birthday.?*

Mr Michael O’Connell APM, the South Australian Commissioner for Victims Rights, submitted:

The Queensland offence that focuses on the maintenance of an unlawful sexual
relationship rather than particular unlawful sexual acts warrants further consideration.
Likewise, | acknowledge the modification in South Australia and Tasmania law that ‘allows
the offence in those jurisdictions to apply to unlawful sexual acts that were committed
before the offence’, which means ‘the offence can be used in historical cases’.

Mindful of such law and the South Australia Supreme Court decision quoted by the

Royal Commission, as well as anecdote such as informal comment by police officers and
victim-advocates, | agree with the Royal Commissioners that ‘there needs to be an offence
in each jurisdiction that will enable repeated but largely indistinguishable occasions of
child sexual abuse to be charged effectively’. On the question of the ‘form’ | add only

that the offence should in content and operation be consistent throughout Australia.
Whether a victim — survivor has access to justice should not be constrained by
geo-politico borders.?#

Mr John Hinchey, the Australian Capital Territory Victims of Crime Commissioner,
expressed support for adopting the Queensland offence in other jurisdictions and for it to
operate retrospectively.*’

In relation to the Victorian course of conduct charge, the National Association of Services
Against Sexual Violence (NASASV) submitted that there seems still to be a preference for
charging offences that are able to be clearly particularised and that, if the course of conduct
charge is used, offenders are not being held accountable for the full extent of their offending.?*
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Mr Norm Tink, representing NASASV, told the public hearing in response to a question about
NASASV’s submission that the course of conduct charge may not fully reflect the extent of an
offender’s conduct ‘especially in those historical child sexual offences where you had multiple
offences over long periods of time’.?*

We also received a number of confidential submissions in response to the Consultation Paper
from survivors who gave accounts of the difficulties they experienced in trying to particularise
abuse which occurred on many occasions.

One particularly compelling account came from a survivor who experienced some three years of
regular, often daily, penetrative sexual assaults. He calculated that he was raped by the offender
more than 1,000 times. He could not differentiate any of these rapes from each other, although
he was able to identify a number of different physical locations where they occurred. Following
earlier convictions in relation to other complainants, the offender agreed to plead guilty to two
counts in relation to this survivor, but they were for less serious offences.

This survivor submitted that it should be possible to charge an offender in a way that allows
for conflated memories of offences to be admissible and for representative charges to be
brought based on the location and nature of the offences even if they cannot be differentiated
by particular occasions of offending. He also submitted that offences should reflect advances
in brain science and should take into account what can be expected of witnesses based on the
impacts of trauma and memory and the nature of traumatic memory.

Another particularly compelling account came from a survivor of child sexual abuse by a senior
teacher at her public primary school. She was unable to disclose her abuse for more than 30
years. When she was able to disclose, the offender was charged and other charges were laid in
relation to other complainants. The offender pleaded guilty and was sentenced.

This survivor submitted that persistent abuse becomes a continuum, and the series of events
blur into each other. Sometimes an assault will stand out because of some little detail, but she
was unable to separate each event; therefore, many crimes were not the subject of charges.
She told us she knows that she spent many afternoons after school in the classroom or
storeroom at the school, but she could not say what happened on each occasion as opposed
to giving a general overview of the things that did happen.

11.6.2 Governments

In its submission, the New South Wales Government stated that the persistent child sexual
abuse offence in section 66EA of the Crimes Act 1900 (NSW) is rarely used and has only
been charged on 42 occasions between April 2006 and March 2016. The New South Wales
Government stated:
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As part of the NSW Child Sexual Offences Review, consideration is being given to how
the offence of persistent child sexual abuse can be improved, whether it should operate
retrospectively and if a course of conduct offence should be introduced in NSW.?°

In its submission, the Victorian Government referred to difficulties of prosecuting persistent
sexual abuse within the traditional paradigm of a single offence applying to a single clearly
identified allegation.®! It stated that the requirement for particulars is applied much more
strictly in Australia than in New Zealand or England and Wales.?*?

Mr Greg Byrne, Special Counsel, Criminal Law Review in the Victorian Department of Justice
and Regulation, representing the Victorian Government, told the public hearing about the
experience with the Victorian persistent child sexual abuse offence in section 47A of the
Crimes Act 1958 (Vic) as follows:

It has proved quite difficult. There were attempts to try to even identify some events

by saying, well, if there have been numerous events, well at least if the jury accepts that,
then by inference they could conclude that there was a first event and a last event, as a
way of identifying at least two events, but that has been held to be impermissible. So it
proved very difficult, and | understand you’ll hear evidence from the Victorian DPP, but my
understanding is that it’s very rarely ever used in relation to a trial and it’s mainly used for
plea agreements.?*?

Mr Byrne outlined how the course of conduct charge is intended to work.?* In relation to the
need to identify particular occasions, Mr Byrne told the public hearing:

it’s not necessary to prove any particular number of incidents and, indeed, what must be
proved is the course of conduct, the systematic or repeated nature of the offending.

It also indicates that it’s not necessary to prove that there were distinctive features to
differentiate one alleged incident from another, and, indeed, the lack of distinctive
features is part of what often will support a course of conduct.?*

The Victorian Government drew the following distinctions between the Queensland offence and
the Victorian course of conduct charge as follows:

the Queensland relationship offence and the Victorian course of conduct charge focus on
different aspects of the problem of persistent sexual abuse. The Queensland relationship
offence most effectively addresses the problem where there are at least two identifiable
(or distinguishable) acts, even if there are many other indistinguishable acts. What is
necessary is that the prosecution be able to prove a sufficient number of identifiable acts
from which a jury may conclude that there was a relationship of the relevant kind.
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The Victorian course of conduct charge does not require there to be a number of
identifiable acts. Indeed, the lack of distinguishing features between different acts may
be evidence of the repeated and systematic abuse that is alleged. The different focus of
the Queensland relationship offence and the Victorian course of conduct charge means
that they may each be better at dealing with ‘a number of offences on different
occasions” and ‘a number of offences on different occasions over a significant period of
time’ respectively.?®

The Victorian Government suggested that the most effective response might involve having
both the Queensland offence and the Victorian course of conduct charge. It stated:

Victoria prohibits the use of the Victorian course of conduct charge and a persistent
sexual abuse charge in the one indictment. While problems would arise from using both
mechanisms in the one trial that does not mean that both mechanisms cannot be
available to be used. If both mechanisms were available, the prosecution would then
need to choose the most appropriate approach in each case. This would be consistent
with the aim of identifying the problem and the context in which it occurs and then
developing legislative solutions to address that problem. The prosecution could choose
which mechanism to use on a case-by-case basis having regard to the nature of the
evidence in the case. If this approach were adopted, consideration would need to be
given to whether any other potential unfairness arises from the availability or use of both
options.?*” [Reference omitted.]

In relation to the retrospective application of the course of conduct charge, the Victorian
Government submitted:

The course of conduct does not create retrospective criminal liability — it does not
criminalise anything that was not already an offence against the law. However, it operates
retroactively in that if the alleged offence was an offence known to the law at the time that
it is alleged to have been committed, a course of conduct charge may instead be used.
That is, if a single offence may be charged, the 2014 Act enables a course of conduct
charge to be used for the same offence.?*®

In its submission in response to the Consultation Paper, the Tasmanian Government noted the
difficulties that can arise in relation to sufficiently particularising individual counts in cases of
prolonged child sexual abuse. It stated:

the inability to identify individual incidents or particulars may also negatively impact the
way in which a jury views the evidence of a complainant, that is that a jury may view the
evidence as vague and unpersuasive.

Royal Commission into Institutional Responses to Child Sexual Abuse 49



As the Royal Commission notes Tasmania’s persistent child abuse offence, maintaining
a sexual relationship with a young person contrary to section 125A of the Tasmanian
Criminal Code, operates retrospectively in Tasmania. Accordingly, a number of

historical child sexual abuse cases have been successfully prosecuted under that section
in Tasmania.*®

In its submission to the Consultation Paper, ACT Policing noted the difficulties for police in
particularising offences. It stated:

Currently accurate particularisation of historic child abuse offences can be very

difficult because of the victim’s recollection of offences. Victims often inform investigators
that offending happened all the time or about 20 times. In these circumstances it is
extremely difficult to particularise offences so that it accurately reflects offending
behaviour. A process which allows for a pattern of continued offending over a period

of time to be considered when prosecuting historic child abuse offences would assist in
these circumstances.?°

11.6.3 Directors of Public Prosecutions

In its submission in response to the Consultation Paper, the New South Wales ODPP stressed
the inadequacies of the offence in section 66EA of the Crimes Act 1900 (NSW). It stated:

Today, in our view, the most imperative issue to be addressed in terms of child abuse
offences in NSW is the inadequacy of section 66EA. We believe that the provision should
be recast in a form that makes it an offence in its own right, rather than a procedural
provision (R v Fitzgerald (2004) 59 NSWLR 493, R v Manners [2004] NSWCCA 181).

The gravamen of the offence should be that the child was not safe from a sexual predator
who took advantage of the child’s vulnerability and violated a position of trust over an
extended period.?!

The New South Wales ODPP stated that in 2008 it advised the then New South Wales Attorney
General that section 66EA was ‘profoundly underutilised” and suggested that the Queensland
form of offence be adopted. The New South Wales ODPP stated that this is still its position.?®?

The New South Wales ODPP also commented more generally on memory, referring to
The guidelines of memory and the law, published by the British Psychological Society in 2008.2%
The New South Wales ODPP submitted that:

the formulation of criminal offences and evidentiary rules that rely on fragile memory
should be considered in light of contemporary psychological research. Such research
provides the foundations for the need for an offence of persistent sexual abuse and
the way it should be framed.?*
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The New South Wales ODPP also referred to the potential impact of repeated questioning on
memory and stated:

It is likely that the impact of an investigator exhorting the witness to isolate specific events
and particularise them may result in unintended error by the witness. This almost certainly
would have an impact, albeit unmeasured, on a prosecution.?®®

The New South Wales ODPP submitted that there should still be a need for some particularity
as follows:

It is our submission that in order to adequately prove the offence of persistent sexual abuse,
there is a need for some particularity for two or three offences. In our experience it is usually
possible for a victim to provide details of the first and last abuse event. This would strike the
appropriate balance between assisting the victim to give evidence, avoiding conflation and
not placing an unacceptable burden on the accused to defend the allegation.®

The New South Wales ODPP expressed strong support for recasting section 66EA and for the
recast offence to operate retrospectively, at least to 1998, when the section 66EA offence
was introduced.?®’

The New South Wales DPP, Mr Lloyd Babb SC, told the public hearing:

The New South Wales section [66EA] does not solve the problem; it hasn’t removed the
need for particularisation to any great extent. | think it is desirable that we look for
legislative change in New South Wales and then the question becomes where. I've had a
look at both models [the Queensland maintaining a sexual relationship offence and the
Victorian course of conduct charge]. I'm quite attracted to the Queensland model.

| thought that the requirement for more than one offence and that — it lessened the
particularity but required some particularisation for an accused person. That is the real
challenge in this area, is having an offence that doesn’t work an injustice because you
don’t have some clarity as to what allegation you are meeting. And so I’'m more attracted
to the Queensland provision, personally.®

In relation to the Victorian course of conduct offence, the New South Wales ODPP suggested
that it does not appear to have any particular advantage over an offence of persistent child
sexual abuse. It suggested that, because the course of conduct charge can only apply to one
type of offence, it is unlikely to cover the course of offending, particularly where long-term
sexual abuse escalates over time. However, it suggested that a course of conduct offence would
be useful for other types of criminal offences.?®®

In his submission in response to the Consultation Paper, the Victorian DPP, Mr John Champion
SC, outlined the history and use of the Victorian persistent child sexual abuse offence.?’®
Mr Champion stated that:
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At certain points in time, the VPPS [Victorian Public Prosecution Service] has had a practice
of largely avoiding s 47A charges in contested trials, as the issues of proof had become
insurmountable. In practice, s 47A charges were often used only upon negotiated pleas of
guilty and less commonly for contested trials.?’*

Mr Champion stated that, in the 2012 Department of Justice led review of sexual offences,
consideration was given to whether to amend section 47A or to consider an alternative
means of charging for such cases. Section 47A was retained, but the course of conduct
method of charging was also enacted. Mr Champion noted that a peripheral advantage

of the course of conduct charge that is not available with section 47A is that it may be used
fully retrospectively.?’?

In relation to the relative merits of section 47A and a course of conduct charge,
Mr Champion submitted:

It is my view that the relative merits of the s 47A and ‘course of conduct’ provisions

are such that, in many cases, adopting the latter is the only viable method of prosecuting
contested cases where there are repeated but largely indistinguishable occasions of child
sexual abuse.?”?

In relation to the use of the course of conduct charge, Mr Champion submitted:

Charges pleaded as a course of conduct for a sexual offence can be filed only with the
consent of the DPP or a Crown Prosecutor with the appropriate delegation. In the year
2015-16, 62 ‘course of conduct’ charges against 34 accused were approved. Not all

of these matters have been dealt with yet; a number have been stayed; a number

were dealt with in the summary stream; a number were subject to verdicts of not guilty;
and a number were referred for advice only. As at June 2016 there were four convictions
(three pleas — two indictable and one summary — and one trial) relating

to child sex offences.?’*

Mr Champion commented on the decision in the prosecution of Brother Rafferty. He told the
public hearing:

| read the decision in Rafferty and especially the closing remarks of the judge in that case,
where he said that he was well satisfied that the accused did sexually abuse the
complainant at school but said, then, that he could not be satisfied of the particular
incidents that were said to found the particular charges and that he could not be satisfied
of those incidents beyond reasonable doubt. | looked at that and | thought that if we laid
that in Victoria we would have laid it as a course of conduct, quite happily, in my opinion.?”
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In the Consultation Paper, we asked for submissions as to whether the approach reflected in
Victoria’s course of conduct charge could be improved upon. Mr Champion submitted that
he cannot yet offer any specific suggestion for further improvement and will be unlikely to be
able to do so until a number of course of conduct matters have been the subject of Court of
Appeal judgments.?’®

The Queensland DPP, Mr Michael Byrne QC, outlined the history and operation of the offence in
section 2298 of the Criminal Code (Qld) in his evidence in the public hearing in Case Study 46.%"7

In terms of particularisation, Mr Byrne said:

The important provision in terms of the particularisation issue is subsection (2), which
refers to a relationship involving more than one unlawful sexual act over any period.

The provision has been interpreted, without complaint, as requiring, however, a focus on
the establishment of a relationship — a sexual relationship, | should say — so that another
relationship which is sometimes interspersed with sporadic sexual conduct may not gain
that quality of being a sexual relationship.

Issues of the repetitiveness, the frequency, the nature of the conduct and the period
of time over which it occurs are all relevant in reaching that conclusion.

But it is important, to my mind, to recognise that all that is required in terms of subsection
(2) is more than one unlawful sexual act. ...

As a matter of practice, where a complainant enters the witness box and testifies broadly
to this effect, ‘Person X sexually offended against me in manners A, B and C; | do not recall
any specific incident, except | know that it happened in this particular calendar year, it
happened at least once or twice a week, but | can’t give any more detail than that’, we are
still able to prosecute under 2298B.278

In relation to charging specific offences and the relationship offence, Mr Byrne said:

As a matter of practice we will often charge a 229B offence as the first count on the
indictment, as we call them in Queensland, and there may be other specific offences then
listed also on the indictment, which again is allowed for by the section itself. But we do not
necessarily need to do so.?”®

In relation to the success of the section 229B offence in Queensland, Mr Byrne agreed that it
has worked well in practice considering the conviction rate but said:

it’s also important to note that it’s not a 100 per cent conviction rate, so it’s not as if
it’s a charge that cannot be defended. | don’t suggest it’s easy to defend, but from my
perspective it has worked well but also provides a balance.?°
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The Acting DPP for Western Australia, Ms Amanda Forrester SC, outlined the operation of the
persistent sexual conduct offence under section 321A of the Criminal Code (WA) in her evidence
in the public hearing.?!

In relation to the use of the offence in Western Australia, Ms Forrester told the public hearing:

we don’t use it very often. It’s a provision that, on indictment, can only be signed by the
director or deputy director. Our experience with the judiciary is that they tend to be fairly
critical when the prosecution presents an indictment alleging an offence under this section.

That’s not to say we don’t use it because the judiciary are critical of it; it’s our right to
present such an indictment. But it’s natural that when a member of the bench is critical,
in front of a jury, of your use of the provision, you rethink how best to present your case.
On many, many occasions, we are able to properly present an indictment that has enough
specific counts on it that the difference at the end of the day would not be great.

It does put greater pressure on a complainant, and we work off their statement. So if they
haven’t been able to particularise conduct and we get them in and talk to them and they still
can’t, we’re much more likely to use this provision, but we tend to use it as a last resort.??

Ms Forrester expressed support for making the offence retrospective. She told the public hearing:

Our biggest problem is that it’s particularly those very historical ones that we can’t charge
this catch-all offence in relation to, and yet that’s where it would be most useful.?®

When asked about the concerns expressed in some submissions in response to the Consultation
Paper that retrospectivity may expose the accused to higher maximum penalties, Ms Forrester
told the public hearing:

| think that could be got around sensibly. Merely because the maximum penalty is there
doesn’t mean that there’s not a limitation in an appropriate circumstance to take that into
account. | read the submission that you're talking about and | do recognise that that could
create an unfairness, but | do think it could be got around.?®

Ms Forrester agreed with Counsel Assisting’s suggestion that one way in which it could be
addressed would be by applying the provision retrospectively but subject to the statutory
maximum penalty that applied for the underlying unlawfulness of the conduct at the time.?*

The South Australian DPP, Mr Adam Kimber SC, told the public hearing that he thought the
South Australian offence was being dealt with well and appropriately until the decision in
Johnson in November 2015.%%¢ Mr Kimber said that, following the decision in Johnson, he has
recommended to the South Australian Attorney-General that the Queensland provision be
adopted and he was also pursuing an appeal in the case of Hamra, which was heard by a judge
alone, before a bench of five judges in the Court of Appeal so that it could reconsider the
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decision in Johnson. As at the time of the public hearing in Case Study 46, the Court of Appeal
had not delivered its decision in Hamra.?®” However, the decision was delivered in December
2016 and is discussed in section 11.4.2.

Mr Kimber told the public hearing that, if the Court of Appeal in Hamra returns to the
interpretation of the South Australian offence that applied before Johnson, there will still be a
difference between the South Australian and Queensland offences in that the South Australian
offence requires the jury to unanimously find the same occasions of abuse proved.?®

In his submission in response to the Consultation Paper, the Tasmanian DPP, Mr Daryl Coates
SC, submitted that his office uses the offence under section 125A of the Criminal Code (Tas)
extensively.?® He stated that it has only been on rare occasions that they have not been able
to particularise three separate occasions of abuse.?°

Mr Coates told the public hearing that it would be a very rare case in which a complainant was
unable to talk about three occasions of abuse, usually the first and last occasions and then one
other occasion that was slightly different from the other occasions of abuse.?**

Mr Coates expressed some concern about the impact that removing any requirement to identify
individual assaults might have on interviewing complainants and in the jury’s assessment of the
complainant’s evidence. He stated:

| am concerned about any provisions where no individual assaults have to be identified
because this could possibly result in police or prosecutors when interviewing complainants
not actually getting details of specific occasions which could in turn lead to credibility
problems with the complainant, in that their evidence may appear vague and non-specific.
Where specific incidents are led it provides the jury with the capacity to judge the
witness’s credit and reliability and for the accused to test the charges. If evidence were
only to be required of general sexual abuse, given the onus of proof, | think this would lead
to a rise in acquittals.??

However, Mr Coates expressed support for an amendment to overcome the direction in
KBT v The Queen that requires all members of the jury be satisfied beyond reasonable doubt
of the same three unlawful sexual acts.?*?

In relation to retrospectivity, Mr Coates stated:

the offence of maintaining a sexual relationship with a young person is retrospective

in Tasmania. | know of no occasion where it has been suggested that the provision has
caused any injustice. Bearing in mind, that in order to prove the offence one has to prove
that the unlawful sexual acts would have been unlawful at the time.?**
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The DPP for the Australian Capital Territory, Mr Jonathan White SC, told the public hearing:

the problem here is that there is a lawyerly desire for certainty which runs up against
reality in the way that children in particular recall sexual offending. So we often will have
children saying, ‘It then happened every weekend’, or ‘most weekends’, or ‘whenever | was
in X', and that’s really not sufficient particularity for the sort of old-fashioned charge that
we have. But that’s the reality of the way children seem to recall sexual offending.?*®

In his submission in response to the Consultation Paper, Mr White submitted that the offence
in section 56 of the Crimes Act 1900 (ACT) is little used and that the effect of the High Court’s
decision in KBT is that there is no advantage in using the provision over charging specific
incidents.?*® He stated:

if the complainant cannot recall specific incidents but is able to give an account of
repeated sexual abuse (and this is not unusual and consistent with how trauma impacts
on memory) s 56 does not assist in any way.?’

Mr White stated that, where the complainant recalls the first and last incident and knows
the abuse happened repeatedly between the two occasions without recalling the details, the
prosecutor will need to seek to have evidence of the uncharged acts admitted as relationship
or tendency evidence. He submitted that:

The exercise involves trying to fit a square peg, being the reality of child sexual abuse, into
a round hole, being concepts of criminal liability and evidence law that have developed
prior to our now far more comprehensive understanding of how child sexual abuse is
perpetrated. When applications are made to lead evidence of uncharged acts there is no
guarantee this evidence will be admitted.?*®

Mr White expressed his support for an offence based on the Queensland model and submitted
that focusing on the unlawful sexual relationship rather than specific incidents ‘recognises how
child sexual abuse occurs, and how victims of child sexual abuse respond to trauma’.?°

Mr White told the public hearing that his office is ‘attracted to the Queensland provision, but
the Victorian provision also would be a great advance on what we have’.3®

11.6.4 Private Bar, legal bodies and representative groups

In its submission in response to the Consultation Paper, the Law Council of Australia addressed
the issue of the retrospective operation of persistent child sexual abuse offences. It noted that
the offences in South Australia and Tasmania do not criminalise conduct that was not a crime at
the time it was engaged in, so a person’s legal obligations are not changed by virtue of

the offences.®*
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However, the Law Council of Australia expressed a concern that, because of the higher
maximum penalty for the offence in South Australia, the consequences of conviction under
the offence may cause unfairness. It submitted:

However, despite the content of the offence not giving rise to injustice or unfairness, the
Law Council notes that the maximum penalty under the South Australian provision is life
imprisonment. Accordingly, there is a disproportionate and very real shift in the
consequences that flow from a conviction under this provision—as opposed to a historical
provision under which a person would otherwise be charged—and it is here that the
unfairness may arise. ... It is unclear why, for example, a person recently prosecuted and
convicted of two separate offences of indecent assault against an eleven year old that
occurred in 1991 should be subject to a maximum penalty of 10 years imprisonment for
each offence while, if that person was recently prosecuted and convicted under the
retrospective provision for exactly the same conduct, life imprisonment is the maximum
penalty. In the Law Council’s view, an offender should be sentenced on the basis of the
penalties as they stood at the time of the commission of the offence. The retrospective
South Australian provision does not allow for this.>*

Mr Arthur Moses SC, representing the Law Council of Australia, told the public hearing:

the concern is one of, as it were, parity or equality as to why a person who has been
recently prosecuted and convicted of two separate offences of indecent assault against
a child that occurred in 1991 should be subject to a maximum penalty of 10 years
imprisonment for each offence, while, if that person was recently prosecuted and
convicted under the retrospective provision for exactly the same conduct, life
imprisonment is the maximum penalty.3%

The Law Council of Australia submitted that the better approach is the Victorian course of
conduct charge, which it describes as a retrospective ‘procedural’ amendment as opposed to

a substantive criminal offence that operates retrospectively.*®* Mr Moses told the public hearing
that the Victorian course of conduct charge is preferred because it does not retrospectively
introduce a new maximum penalty.3%

In the Consultation Paper, we asked whether the requirement for particulars could be further
restricted without causing unfairness to the accused. The Law Council of Australia submitted that
‘restricting the requirement for particulars must be approached with great care and caution’.3%®

It noted that the approach in Queensland still requires proper particularisation of the actus reus.
In Queensland, that is the ‘unlawful sexual relationship” and not the constituent acts that are
relied on to prove the relationship. It stated:

It is suggested that the scope of the Queensland provision ought to be the outer limit
when it comes to restricting particulars: any further restriction and injustice may result.
The actus reus of the offence must always be adequately particularised, whatever the
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status of any series of acts that may constitute it. Further, the abolition of the requirement
for particulars, while theoretically open, should never be taken up. Limitation of the
requirement for particulars may be appropriate in some limited circumstances but doing
away with particulars entirely would result in grave unfairness.®®’

Mr Moses told the public hearing:

We’'re not suggesting this is not an area that needs to be examined and potential need for
reform. It’s just the concern to ensure that in the way in which the charges are formulated
and particularised, there is some element of procedural fairness that will still be accorded
to the accused. What this Royal Commission has exposed is that there are certainly
deficiencies within the criminal justice system that do need to be revisited, and | don’t
think anybody could suggest to the contrary.3%®

Mr Stephen Odgers SC, who gave evidence concurrently with Mr Moses, agreed generally with
Mr Moses. He told the public hearing that he did not consider the Queensland offence to be
‘inherently unjust’, although he noted that he did not have experience of how it operated in
practice.?® He told the public hearing:

The particularisation is still required in relation to that offence [the Queensland offence],
but because it is defined in that way, you are more likely to achieve a just outcome and
reconcile the competing interests. ...

| accept that the parliament can legitimately criminalise a relationship rather than
specific conduct.3°

In its submission in response to the Consultation Paper, Legal Aid NSW stated its opposition to
any substantive reform to section 66EA of the Crimes Act 1900 (NSW), including in relation to
retrospectivity and any weakening of the current requirement for particulars.?* It submitted:

The NSW offence reflects the model recommended by the Model Criminal Code
Committee in 2009. The fact that section 66EA is rarely prosecuted does not, on its own,

justify substantive amendment to the provision.3'?

It stated that, in its experience, the reason the offence is rarely prosecuted is often unrelated to
particularisation and is often because of the late involvement of Crown prosecutors in reviewing
the indictment.®"® Legal Aid NSW also expressed concern that an unlawful sexual relationship
offence such as the Queensland offence would criminalise an ‘unequivocally consensual
relationship between an 18 year old and a 15 year old, including sexting’.3'

Legal Aid NSW also expressed strong opposition to any amendment to make the offence
retrospective because it would have the effect of applying a higher maximum penalty than the
offences which comprise the individual acts. It submitted:
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The change proposed is more than procedural, as the substantive effect would be to attach
a maximum penalty of 25 years in place of individual offences carrying far lesser penalties.
This result would offend basic principles of fairness and longstanding principles concerning
retrospectivity in the criminal law.?"®

Ms Sharyn Hall, a barrister representing Legal Aid NSW, told the public hearing:

Legal Aid NSW recognises that there is some room for reform, and reform that addresses
the maintenance of a relationship that is obviously a sexual relationship with a child. Legal
Aid NSW takes the position that that aspect of the Queensland legislation that really does
deal with continuing course of conduct is something that recommends itself, although
Legal Aid takes the view that the Victorian legislation is, in many respects, preferable,
particularly given that that particular legislation is retrospective but has a particular
section that deals with the issue of sentencing.

The concern that Legal Aid has is that a charge that is retrospective should appropriately
take that into account in the issue of sentence.

So Legal Aid does recognise, perhaps slightly differently to what’s in the submissions, that
there is some room for reform in terms of addressing a continuing course of conduct.?*®

In relation to the concerns about higher maximum penalties, Ms Hall told the public hearing:

The concern that Legal Aid has with, for example, the Queensland legislation is, as you've
already identified, that it is a very high maximum penalty that applies, and if the acts that
are being dealt with are both retrospective but also, for example, indecent assaults, Legal
Aid NSW would have a concern that the maximum penalty for an indecent assault or an
aggravated indecent assault under section 61M(2) [of the Crimes Act 1900 (NSW)] is

10 years, albeit it has a standard non-parole period of 8, which is significant and they are
obviously guides.

But if that was the act that was being dealt with pursuant to something in the nature
of the Queensland legislation, Legal Aid NSW would be concerned about the significant
variance between those two maximum penalties.?!’

In relation to sentencing under section 66EA, Legal Aid NSW expressed support for
recommendation 4 made by the NSW Sentencing Council in its report, Penalties relating to
sexual assault offences in New South Wales .3

The NSW Sentencing Council considered the issue of sentencing for an offence under section
66EA and discussed the concern that the courts have sentenced under it on a similar basis
to how they would have sentenced for the individual offences, ‘overlooking the aggravating
fact that the offender has engaged in a persistent pattern of abuse, which would merit
additional punishment’.3%?
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The NSW Sentencing Council stated that the New South Wales DPP had submitted that:

the section should be recast so as to make it clear that the offence of engaging in a
course of sexually abusive conduct is a separate offence, the gravamen of which is the
persistence of the criminal conduct, which would be more serious than the total of its
constituent assaults.??

In recommendation 4, the NSW Sentencing Council suggested that consideration be given to:

Providing a note to, or amending s66EA Crimes Act 1900 (NSW) in order that it be made
clear that a separate offence has been created by this section, the gravamen of which is
the fact that the accused has engaged in a course of persistent sexual abuse of a child,
and that the appropriate sentence to be imposed is one that is proportionate to the
seriousness of the offence.?*

The NSW Sentencing Council suggested that this could be achieved by including the persistent
child sexual offence in the Table of Standard Non-Parole Period matters.3?

In its submission in response to the Consultation Paper, Victoria Legal Aid stated that:

[Victoria Legal Aid] acknowledges the difficulty faced by many complainants who are
unable to provide sufficient detail of their historical sexual assault allegations.

Historical sexual offences are universally challenging for complainants, prosecution

and accused as the passage of time inevitably leads to diminished recollection and limits
the availability of witnesses and forensic evidence.??

It submitted that this difficulty is reflected in the Victorian course of conduct charge.?**

In relation to the question whether the requirement for particulars could be further restricted
without causing unfairness to the accused, Victoria Legal Aid submitted that:

further restricting the requirement for the complainant to provide some particulars creates
a very real risk that people will be wrongly convicted of serious offences on evidence that is
impossible to meaningfully test or challenge. In an environment in which both the
complainant and the accused are disadvantaged by the passing of time, it is important that
appropriate balance is achieved so as not to undermine an accused’s presumption of
innocence, especially given the serious consequences that follow a conviction .3

Victoria Legal Aid expressed its opposition to a further restriction on the requirement for
particulars in the Victorian course of conduct provision and stated:

60 Criminal Justice Parts Ill - VI



Whilst an overwhelming majority of sexual offence complaints are genuine, there are a
small number of cases where allegations will be made that are incorrect, false or
exaggerated. Requiring reasonable particulars that are able to be tested in the courts is
one way to guard against the possibility of improper convictions, as it allows an accused to
produce exculpatory evidence (for example, alibi evidence).?® [Reference omitted.]

Ms Helen Fatouros, representing Victoria Legal Aid, told the public hearing:

| think where you draw the line in terms of the degree of particulars can vary depending
on policy settings and the construction of particular offences and indictments, and | think
it is a balancing exercise.

One of the challenges with the course of conduct offences, which don’t just apply to sexual
offences but to other types of offences as well, and the persistent sexual abuse offences
and, prior to that, the maintain sexual relationship offence, is around the ability,
particularly in historical cases or where the passage of time impacts memory of all involved
in the case — it can become very difficult to even be in a position with an accused person
to identify whether there is a defence, because there’s just not enough detail, if you like, in
the particulars of the offending.

| think in the large majority of cases —and when | was a prosecutor in my former role,
there are a large number of historical cases where there’s a range, if you like, where there
are very, very few particulars and in the narrative form victims talk about it ‘happening all
the time’, all the way through to far more detailed accounts, which you can use various
markers or proxies to try to nail down some particulars that enable more certainty and
enable more fairness for an accused person to meet the accusations or the allegations.

So | think historical cases are particularly vexing and complicated for all involved and we
risk falling below a threshold, if you like, where there’s safety in convictions if we go too far
down the track of removing the need for some particularisation. But | think we’ve come a
long way, at least over the last decade, and certainly in Victoria, in recognising the nature
of sexual assault and recognising the need to change outdated offences and outdated
approaches to the way we establish cases of this sort.??’

11.7 Memory Research

We outlined the findings of the Memory Research generally in Chapter 4. We also discussed
issues in relation to memory for repeated or recurring events in section 4.3.4.

The Memory Research suggests that it should be expected that complainants will face
difficulties in providing particulars of child sexual abuse.
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As we discussed in section 4.3.3, a person will only encode information that is noticed or
attended to during an event.??® Further, people experience a rapid decline in memory for the
event so that many aspects of the event that were attended to during encoding will be forgotten
soon after the event if they are not consolidated into long-term memory.?° A victim will not be
able to retrieve from memory details that they did not encode during the abuse or that they
have not consolidated into long-term memory.

Age and children’s development may also affect the particulars that can be given. It is likely to
be particularly difficult for children to provide temporal details of when the abuse occurred,**°
although the Memory Research also makes clear that people generally tend to be especially
poor at reconstructing the time frame of an event.!

At our public roundtable on complainants’ memory of child sexual abuse and the law, which
was held on 31 March 2017 in conjunction with finalising the Memory Research, Dr Penny van
Bergen, a senior lecturer in educational psychology at Macquarie University, told the roundtable
that it is important to know that children are not necessarily able to think in terms of temporal
details so that scantness of temporal detail is not wrongly taken to be a sign that the memory is
inaccurate.?* Dr van Bergen said:

| think the risk would be for someone that didn’t know that work [that is, research] to think
that if you are unable to temporally date something or say exactly when it occurred, that
must mean that it’s not a good memory, but the research would suggest that that inability is
actually related to conceptual development rather than the quality of the memory itself.

So children may emerge first with times of the day that they can relate, in terms of context to
things like around breakfast time or when they go to sport, rather than specific time periods
that adults would use. That ability develops later.*

As we discussed in section 4.3.4, the memory of child sexual abuse that can be retrieved in
order to report to police and to give evidence as a complainant will also be affected by factors
such as:

» whether the abuse was experienced subjectively as traumatic at the time of the abuse

» whether the victim or survivor is affected by a mental disorder — such as post-traumatic
stress disorder

* whether the victim or survivor is affected by stress or trauma at the time of reporting

* how the victim or survivor is questioned about the abuse.

The research on memory for repeated or recurring events is particularly important in
considering persistent child sexual abuse offences and course of conduct charging. While the
Memory Research suggests that victims and survivors are likely to have good recall of the core
features of the abuse — what always or usually happened — they are likely to have more difficulty
recalling the details that changed or distinguishing between different events.

62 Criminal Justice Parts Il - VI



As we discussed in section 4.3.4, in relation to memory for recurring events generally —and not
just for child sexual abuse —the Memory Research reported:

For repeated or familiar events, people generally develop a schema or ‘script’ for the core
or gist features of that type of experience in their long-term memory. These memory
templates spare a person from detailed encoding of redundant information.*

The Memory Research identified that, for recurring events:

* once a schema exists, the specific details of every instance of a recurring event may not
be encoded or consolidated and thus cannot be recalled

*  people tend to report the gist of what happened in similar and recurring events but do
not clearly remember details particular to one of the events

« people’s memory for the gist of an event tends to be accurate and long-lasting, but all
memories fade over time

* even reliable memory reports of core features of the recurring events will often be
accompanied by minor inconsistencies related to the core features of the event. 3°

Studies with children who were exposed to repeated events have identified that even children
as young as three to five years of age were able to provide accurate descriptions of the invariant
features of the repeated events — that is, the features that occurred on each occasion.?*

The Memory Research reported that:

As these types of features [the invariant features] produce stable memory traces, they
are typically strengthened and less susceptible to suggestion and decay, compared to the
features of one-off incidents. The invariant features become part of an individual’s
knowledge repertoire, script or schema or gist.?*’ [References omitted.]

Studies have shown that, while children report accurately most of the invariant features

that occurred in all events, they also commonly incorrectly attributed variable features to a
particular event.3*® However, in relation to reporting details that did not occur in the events at
all, they made fewer errors than children in the study who experienced only a single event.?*
The Memory Research concluded in relation to these studies:

Overall, details about recurring events will often be remembered, but may be unrelated to
particular moments in time, while recall of specific details about a particular recurring
event in a series may not be possible or may be prone to error.34°

In relation to research examining children’s memories for repeated events, Dr Stefanie Sharman,
senior lecturer in the School of Psychology at Deakin University, told the roundtable:
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What we know from this research is that children are able to remember details from these
particular events, but they often have trouble determining which particular event those
memories are from. So they have difficulties with the temporal sense of where that
information came from.

If they experience more than, say, four events, they experience a number of events, even if
we ask them to report on the frequency of those events, they often have difficulty. They
can say they have done it once, that’s really easy, but if they have done it more than once,
then they often have trouble estimating how many times they participated in those events.
Usually they’ll say they have done it a number of times, but they can’t actually tell you
specifically what number that was.?*

Professor Martine Powell from the School of Psychology at Deakin University told the roundtable:

With a repeated event, memory for detail that occurred consistently in the same way,
there are very few errors, and that’s because there’s no real need to make a source
judgment [that is, identify which particular event the detail relates to] because it’s
reflecting more a general knowledge of what usually occurred. Also, there are other
reasons why these memories are more stable.

A few of the things that affect the likelihood of error is that the more times you experience
an event and the more times those experiences change from time to time, the harder it is
to remember what happened at a particular time.3%?

Some studies also suggest that, while older children may be better able to distinguish between
repeated events, after a period of delay, even of several weeks, they may be no better than
younger children at distinguishing between repeated events.**

Different studies have investigated children’s and adults’ capacity to provide temporal
information about a series of recurring events and to estimate the frequency and duration of
recurring events.?*

One of the options for particularising repeated child sexual abuse or a course of conduct charge
may be to focus on the first or last occasion of abuse. In relation to memory for the first and last
events in a series of recurring events, the Memory Research reported that studies suggest that:

Researchers have found that adults’ memory for repeated events can be represented with a
U shape. Adults have good memories of the first event (referred to as ‘the primacy effect’)
and the most recent event (referred to as ‘the recency effect’) in a series of repeated events,
although the latter is more susceptible to memory loss than the former.3*

Research is more limited in relation to children’s memory for first and last events.?*®
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A particular issue with recurring events may arise in relation to the inclusion of details that did
not occur on a particular occasion. Professor Powell told the roundtable:

Identifying the time and the contextual details around that [repeated events] is very
different from remembering one episode of an event. In that, in a narrative form, you are
going to have some aspects where there are going to be gaps and you are going to fill in
those gaps. Adults do this as well.

What they do, when they fill in the gaps, most people don’t make an error of comission
[sic — commission], which is something that never occurred. They fill in the gap, even

if they are conscious of this or not, with a detail that was likely to have occurred. So it
may have occurred, if it’s an error, it’s something that occurred in close proximity, or

it was something that occurred frequently, or it was something that could logically
have occurred.

If it’s proven that that didn’t occur in a particular time, people often make the assumption
that everything else must have been wrong, that [sic — but] this is just a normal memory
process. It’s very rare, we are seeing in research, for a detail to be provided that didn’t
happen at all. When you have a repeated event, you have a fairly good idea of the sorts of
things that have happened and the content details can be quite stable, even though you
might insert the wrong detail from another time into that occurrence.?’

The Memory Research and discussions at our public roundtable confirm the importance of
there being an offence that can be prosecuted without requiring particularisation that is
inconsistent with the ways in which complainants are likely to be able to remember the child
sexual abuse they suffered, particularly where there were repeated occasions of abuse.

11.8 Discussion and conclusions

As noted in section 11.2, the example of the prosecution of Brother Rafferty, who was acquitted
in circumstances where the judge said that he was ‘well satisfied that the accused did sexually
abuse the complainant at school’, is particularly relevant to the consideration of the need for
particulars and the extent to which a persistent child sexual abuse offence might address the
difficulties many complainants will have in giving details about abuse that is alleged to have
occurred many years earlier.

More fundamentally, the prosecution of Brother Rafferty raises the issue of whether a criminal
justice response can be said to be reasonably available to condemn and punish child sexual
abuse if an accused is acquitted in circumstances where the judge was ‘well satisfied’ that the
accused sexually abused the complainant.
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We are satisfied that, without undermining a fair trial for the accused, there must be offences
in each jurisdiction that allow for prosecutions —and convictions where the evidence warrants
convictions — that:

» do not require particularisation in a manner inconsistent with the ways in which
complainants remember the child sexual abuse they suffered

« allow for the effective charging and successful prosecution of repeated but largely
indistinguishable occasions of child sexual abuse.

The question then is what form of offence would be most effective.

In the Consultation Paper, we stated that the Queensland offence appears to be the most
effective of the current forms of persistent child sexual abuse offences. It identifies the core
of the offence as the maintaining of the relationship rather than the two or more individual
unlawful acts. Although each juror must be satisfied that two or more individual unlawful
acts have been proved beyond reasonable doubt, the Queensland offence also removes the
requirement that they be satisfied of the same two or more acts.

A number of decisions of the Queensland Court of Criminal Appeal suggest that a jury
conviction for the persistent child sexual abuse offence may be safe even where the jury has not
convicted for any individual offences also charged — for example, because the jury can be taken
to have accepted as proved beyond reasonable doubt the complainant’s evidence of uncharged
acts.>® This may be most likely where the accused had made general admissions of wrongdoing
to police or the complainant but has not made specific admissions about the particular
individual offences particularised as part of a persistent child sexual abuse charge or charged

as individual offences.

However, we suggested in the Consultation Paper that, because the Queensland offence still
requires at least two distinct occasions of abuse to be identified, it may not overcome difficulties
of the kind identified in Johnson*° —that is, where a complainant cannot identify or distinguish
any particular occasion of repeated abuse.

We also discussed circumstances in which victims or survivors may give evidence in ways that
make charging under the Queensland offence difficult. We heard a number of examples in our
case studies where prosecutions did not proceed because of ‘composite memories’ or ‘general
assertions’ of occasions of abuse and where the victims or survivors are unable to describe or
distinguish a particular occasion of abuse. For example:

* In Case Study 38, a New South Wales Crown prosecutor gave evidence about the
accounts that two young children gave of alleged abuse. Although the children were
able to describe the acts of abuse and the location in the childcare centre where they
occurred, they were unable to distinguish one occasion from another.?*® The Crown
prosecutor gave evidence that:
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when one looked at what the children said, they described what happened to them
and where they were, but they went on to say it happened all the time. It was
something that happened regularly.®!

He also said that:

the difficulty can be that when the child is cross-examined, as they must be, when
questioned about the particular incident, they would not be able to provide those
details. So they would be in their mind thinking of all of the different occasions
pushed together and not able to pull out particular things that might assist in
satisfying the jury of a particular event.3>?

* In Case Study 26 on St Joseph’s Orphanage, Neerkol, a consultant Crown prosecutor
and in-house counsel for the Queensland ODPP gave evidence about the difficulties
of linking children’s evidence of the alleged acts of abuse to a particular occasion or
external event. He said:

even though children can give convincing evidence as to what has occurred,
where there has been a number of acts and a relationship between the
complainant and the accused, it’s difficult to distinguish, for the purposes
of particulars. To run a prosecution, there has to be some form of objective
external facts, events or circumstances.*?

He said, ‘The difficulty is where the child is unable to distinguish details of one act
from many others*>* and that ‘generally, complainants have little difficulty in identifying
what the acts were; it’s more linking it to a particular occasion or external event’3*

If the sexual abuse was of the same kind — for example, penetrative sexual assault or indecent
assault — course of conduct charging may better address the difficulties where abuse has been
repeated so often and in such similar circumstances as to make the identification of individual
occasions impossible for the complainant.

However, as we noted in the Consultation Paper, the Victorian course of conduct charge is
largely untested, and it is unclear how it will operate in practice. The decision in DPP v Ellis®>®
does not provide significant guidance as it was a sentencing decision following a guilty plea.

In KRM v The Queen, in relation to the Victorian persistent child sexual abuse offence,
McHugh J stated:

Subject to the operation of Ch Il of the Constitution, the legislature of the State of Victoria
may modify — even abolish — the need for particulars of criminal charges. But an intention
to do so should be imputed to the legislature only when it has enacted words that make its
intention unmistakably clear. Courts should not lightly infer that a legislature has intended
to abolish or modify fundamental principles of the common law such as the principle that
an accused person must have a fair opportunity to defend a criminal charge.®*’
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An accused is entitled to have a fair trial and to know the case against him or her. However, the
criminal law should not impose requirements that operate to effectively prevent the prosecution
of some of the most serious cases of child sexual abuse — creating the ‘perverse paradox’ that
Sulan and Stanley JJ of the South Australian Court of Criminal Appeal identified.**®

Although the South Australian Court of Criminal Appeal’s decision in R v Hamra*>® suggests
that the concerns of Sulan and Stanley JJ might be overstated to the extent they relate to any
requirement that the complainant delineate distinct occasions of abuse, their concerns appear
to remain pressing because of the requirement for extended jury unanimity — that is, the
requirement that the jury identify and agree on the same occasions of sexual abuse.

In the Consultation Paper, we stated that we were interested to hear whether the approaches
reflected in the current Queensland offence and the current Victorian course of conduct
charge could be improved upon and whether the requirement for particulars could be further
restricted without causing unfairness to the accused.

We did not hear any real opposition to the approach of the Queensland offence.

We consider that the Queensland offence, in making the actus reus the relationship rather than
the individual occasions of abuse, provides the best opportunity to charge repeated or ongoing
child sexual abuse in a manner that is more consistent with the sort of evidence a complainant

is more likely to be able to give.

Many children who are subjected to repeated occasions of child sexual abuse in similar
circumstances are unlikely to be able to distinguish the particular occasions of abuse from

each other. Many children may have composite memories of repeated occasions of abuse and
may recall events and give evidence in that form. Even as adults, survivors may be in no better
position to distinguish particular occasions of abuse from each other than they were as children.
These circumstances are features of this type of abuse rather than any indication that the
account that the victim or survivor has given is untrue or unreliable.

We consider that the Queensland offence best allows for these sorts of memories of abuse and
the type of evidence that is likely to be able to given as a result of remembering abuse in this way.

Following the South Australian Court of Criminal Appeal’s decision in R v Hamra,**®° it might be
thought that the South Australian offence is essentially as effective as the Queensland offence
in returning to its pre-Johnson interpretation. However, we do not consider that it is likely to be
as effective as the Queensland offence because of its requirement for extended jury unanimity.
The Queensland offence expressly removes the requirement for the jury to agree on the

same occasions of abuse —in Queensland, the jury is required only to agree that the accused
maintained the unlawful sexual relationship.

However, we consider that the Queensland offence can be improved upon by giving it
retrospective operation.
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As we stated in the Consultation Paper, there may be significant benefits in enabling persistent
child sexual abuse offences to operate retrospectively so that they can apply to conduct that
occurred before the commencement of the offence. Of course, legislation creating offences

is generally presumed to operate prospectively only because it would be manifestly unjust

to later punish conduct that was not unlawful at the time it was committed.**! However, the
presumption is rebuttable.?®? Also, in giving persistent child sexual abuse offences retrospective
operation, the offences would apply to conduct that was unlawful at the time it was committed
and the only change would be to the way in which it can be charged.

This is likely to be important given what we know about delays in reporting child sexual abuse,
including institutional child sexual abuse.*®* Indeed, given the particularly lengthy delays in
reporting abuse by a person in authority,®* it may be of most importance for institutional child
sexual abuse that the offences operate retrospectively.

We are not aware of any argument or concern that the retrospective operation of the offences
in South Australia or Tasmania has caused unfairness to any accused person or has led to
any injustice.

However, concerns were raised in some submissions in response to the Consultation Paper and
in evidence in Case Study 46 that, given that persistent child sexual abuse offences tend to have
high penalties — the maximum penalty in Queensland is life imprisonment — their retrospective
operation may have the effect of exposing the offender to a much higher maximum penalty
than applied to the individual acts of abuse at the time they were committed.

We consider this concern to be a fair one. However, we are satisfied that it can be addressed
by requiring the sentencing court to have regard to the maximum penalties that applied to
the individual acts of abuse at the time they were committed if the offence is being used
retrospectively. In Chapter 34, we make recommendations about sentencing for historical
offences. In line with what we recommend there, we do not consider it necessary for the
sentencing court to have regard to any factors that applied at the time of the offending other
than the maximum penalty that then applied.

We also note that persistent child sexual abuse offences have operated in many jurisdictions

for some years now — all jurisdictions introduced offences between 1989 and 1999 — and often
with higher maximum penalties than would have applied to individual offences committed while
those persistent child sexual abuse offences applied (prospectively, not retrospectively) even if
the maximum penalties for the persistent child sexual abuse offences were not as high as those

applying today.

Where the new offence is charged retrospectively but for a period of alleged conduct during the
(prospective) operation of the earlier persistent child sexual abuse offences, we consider that regard
should be had to the maximum penalty for the earlier persistent child sexual abuse and not for the
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individual offences. We consider that it is only where the new offence is charged retrospectively for
a period of alleged conduct before the earlier persistent child sexual abuse offences occurred that
regard should be had to the lower maximum penalty for the individual offences.

The higher maximum penalties should apply to conduct committed at the time those persistent
child sexual abuse offences applied rather than looking to the lower maximum penalties
applying to the individual offences. This is because it is the earlier form of the persistent child
sexual abuse offence, rather than the individual offence, that should determine the lower
maximum penalty.

In relation to the Victorian course of conduct charge, it seems to us that a significant limitation
is that each course of conduct charge can only cover offending under the same provision — that
is, a charge could cover penetrative sexual assault but not occasions of indecent assault or acts
of indecency or grooming and vice versa.

On the other hand, we appreciate the Victorian Government’s submission in response to the
Consultation Paper to the effect that the Queensland offence and the Victorian course of
conduct charge focus on different aspects of the problem of persistent child sexual abuse
and how complainants remember and give evidence.3%

Another difficulty with the course of conduct offence may be sentencing and the maximum
penalty. The Victorian Court of Appeal’s decision in Poursanidis was to the effect that a higher
sentence will not be imposed because of the number of individual offences under the course
of conduct charge and that orthodox sentencing principles apply to course of conduct charges,
with the maximum sentence for the single offence serving as a ‘yardstick’.3¢°

If the maximum penalty for the offence the subject of the course of conduct charge is materially
lower than the maximum penalty for the persistent child sexual abuse offence then the different
form of charging may lead to different penalties. Of course, if a course of conduct charge is the
more effective charge because of what the complainant can remember and give evidence of,
the lower penalty may not a decisive factor in how to charge.

The Victorian Government suggested that it might be most effective to have both the
Queensland offence and the Victorian course of conduct charge so that the prosecution
could choose which one to use on a case-by-case basis and having regard to the evidence
that was available in the case.

We see no difficulty with this approach.
Equally, we see no difficulty with the two or more unlawful sexual acts each being particularised

as courses of conduct for the purposes of the Queensland offence. That is, two unlawful sexual
acts required for the Queensland offence could be particularised as:
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« penile/vaginal sexual penetration under the relevant specific offence provision
occurring approximately weekly over a period of 12 months between specified dates

» oral sexual penetration under the relevant specific offence provision occurring
approximately weekly over a period of 12 months between specified dates.

Such particulars could be supplemented by first and last occasions if the complainant
remembers them. We do not see a difficulty in the jury being satisfied that the accused
maintained an unlawful sexual relationship if they are satisfied of some or all of the alleged
occasions of abuse. If the jury is satisfied of the oral penetration but not the penile/vaginal
penetration, it could still be satisfied of the relationship if it is satisfied that the oral penetration
occurred more than once.

Apart from the absence of retrospectivity, the only concern we have with the current Queensland
offence is its name: ‘maintaining an unlawful sexual relationship’. The language of ‘relationship’
does not sit easily with the exploitation involved in child sexual abuse offending. However, it may
help to emphasise that the actus reus of the Queensland offence —and what the jury needs to be
satisfied of —is the existence of the relationship and not particular underlying acts. Tasmania, the
Australian Capital Territory and the Northern Territory also use ‘relationship’ in the name of their
offences. Although we are uncomfortable with the language of ‘relationship’, we are content to
adopt it in the interests of achieving the most effective form of offence.

We appreciate that ‘relationship’ may also act as a limitation — as, for example, in the
Queensland case where the court held that seven instances of improper touching inside and
outside of clothes over five years did not amount to ‘maintaining a relationship’.?®’ Perhaps
offending that is alleged to have occurred this infrequently (barely more than once a year)
would need to be charged as individual offences unless there was a more intensive period of
offending that could be charged as maintaining a relationship, with additional isolated occasions
of offending charged as individual offences.

We obtained the assistance of the New South Wales Parliamentary Counsel’s Office to draft an
offence provision based on the Queensland offence but:

* making provision for retrospective application

* requiring regard to be had to relevant lower statutory maximum penalties
if the offence is charged with retrospective application.

The draft provision is set out in full in Appendix H.
Clause 3 of the draft provision creates the offence as follows:

(1) An adult who maintains an unlawful sexual relationship with a child is guilty of
an offence.

Maximum penalty: Imprisonment for 25 years.
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An unlawful sexual relationship is a relationship in which an adult engages in 2
or more unlawful sexual acts with or towards a child over any period.

An unlawful sexual act is any act that constitutes, or would constitute (if particulars
of the time and place at which the act took place were sufficiently particularised),
a sexual offence.

For an adult to be convicted of an unlawful sexual relationship offence, the trier of
fact must be satisfied beyond reasonable doubt that the evidence establishes that
an unlawful sexual relationship existed.

However:

(a) the prosecution is not required to allege the particulars of any unlawful
sexual act that would be necessary if the act were charged as a separate
offence, and

(b) the trier of fact is not required to be satisfied of the particulars of any

unlawful sexual act that it would have to be satisfied of if the act were
charged as a separate offence, but must be satisfied as to the general
nature or character of those acts, and

(c) if the trier of fact is a jury, the members of the jury are not required
to agree on which unlawful sexual acts constitute the unlawful
sexual relationship.

The prosecution is required to allege the particulars of the period of time over
which the unlawful sexual relationship existed.

This section extends to a relationship that existed wholly or partly before the
commencement of this section and to unlawful sexual acts that occurred before
the commencement of this section.

A court that imposes a sentence for an unlawful sexual relationship offence
constituted by an unlawful sexual relationship that is alleged to have existed
wholly or partly before the commencement of this section must, when imposing
sentence, take into account:

(a) the maximum penalty for the predecessor offence, if the predecessor
offence was in force during any part of the alleged period of the unlawful
sexual relationship, and

(b) the maximum penalty for the unlawful sexual acts that the unlawful
sexual relationship is alleged to have involved, during the period of the
unlawful sexual relationship, if the unlawful sexual relationship is alleged
to have existed wholly or partly before the commencement of the
predecessor offence.
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The offence is given retrospective application in subclause (7), and the requirement to have
regard to relevant lower statutory maximum penalties if the offence is charged with retrospective
application is addressed in subclause (8).

Clause 2 of the draft provision includes definitions of ‘child” (which extends to children aged

16 and 17 where they are under the ‘special care’ of an adult), ‘sexual offence’ and ‘predecessor
offence’. These definitions are drafted in general terms, and states and territories would

need to consider how best to define them to capture the relevant offences applying in the
particular jurisdiction.

Clause 4 of the draft provision addresses the circumstances in which a person may be charged
with the unlawful sexual relationship offence and other sexual offences. It allows a person to
be charged on the same indictment with both the offence of maintaining an unlawful sexual
relationship with a child and one or more sexual offences against the same child during the
period of the alleged unlawful sexual relationship, as may currently occur in relation to the
Queensland offence. However, it addresses the risk of ‘double jeopardy’ by otherwise not
allowing a person to be convicted of:

* anunlawful sexual relationship offence if they have already been convicted or
acquitted of one of the unlawful sexual acts that are alleged to constitute the
unlawful sexual relationship

* asexual offence in relation to a child if they have already been convicted or acquitted
of an unlawful sexual relationship offence in relation to the child for a period which
includes the occasion on which the sexual offence is alleged to have been committed

* anunlawful sexual relationship offence in relation to a child if they have already been
convicted or acquitted of a predecessor offence — an earlier version of a persistent
child sexual abuse offence —in relation to the child for the same period or if any part
of the period overlaps.

We raised our concerns about the name of the Queensland offence with the New South Wales
Parliamentary Counsel’s Office. The drafter suggested a possible alternative of ‘having a sexually
abusive relationship with a child’. For the purposes of the draft provisions, we preferred to
retain the language used in the Queensland offence, primarily because it has been the subject
of consideration by the Queensland Court of Criminal Appeal on a number of occasions and,

as discussed in section 11.4.2, the High Court has twice refused special leave to appeal in
relation to convictions for the Queensland offence.

We set out above our reasons for recommending that the offence be given retrospective
application. If our recommendations are adopted, it may be important for state and territory
governments to explain the reasons for retrospective application when the amending legislation
is introduced. In particular, it should be made clear that the offence applies only to conduct that
was unlawful at the time it was committed, and the maintaining an unlawful sexual relationship
offence only affects the way in which it can be charged.
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We also consider that states and territories should make provision for course of conduct charging
in relation to child sexual abuse offences if they consider such charging might assist in cases that
may be unable to be charged under the maintaining an unlawful sexual relationship offence.

Recommendations

21. Each state and territory government should introduce legislation to amend its persistent
child sexual abuse offence so that:

a. theactus reus is the maintaining of an unlawful sexual relationship
b. an unlawful sexual relationship is established by more than one unlawful sexual act

c. the trier of fact must be satisfied beyond reasonable doubt that the unlawful sexual
relationship existed but, where the trier of fact is a jury, jurors need not be satisfied
of the same unlawful sexual acts

d. the offence applies retrospectively but only to sexual acts that were unlawful
at the time they were committed

e. onsentencing, regard is to be had to relevant lower statutory maximum penalties if
the offence is charged with retrospective application.

22. The draft provision in Appendix H provides for the recommended reform. Legislation to
the effect of the draft provision should be introduced.

23. State and territory governments (other than Victoria) should consider introducing
legislation to establish legislative authority for course of conduct charges in relation
to child sexual abuse offences if legislative authority may assist in using course of
conduct charges.

24. State and territory governments should consider providing for any of the two or more
unlawful sexual acts that are particularised for the maintaining an unlawful sexual
relationship offence to be particularised as courses of conduct.
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12 Grooming offences

12.1 Introduction

‘Grooming’ refers to a preparatory stage of child sexual abuse, where an adult gains the trust of a
child (and, perhaps, other people of influence in the child’s life) in order to take sexual advantage

of the child. Grooming has been defined by an international working group as the ‘short name for
solicitation of children for sexual purposes’ which ‘refers to the process of establishing/building a

relationship with a child ... to facilitate ... sexual contact with that person’.3®®

Many survivors have told us of their experiences of being groomed for sexual abuse. In many
cases, this occurred in a period well before grooming was recognised as a criminal offence.

In a number of our public hearings, we have heard evidence of grooming behaviour by alleged
perpetrators and convicted offenders. For example:

* In Case Study 6 on a primary school and the Toowoomba Catholic Education Office,
we heard evidence that a teacher groomed young students by handing out lollies in
the playground and putting a chocolate bar on the desk of a year 7 girl.3*°

* In Case Study 12 on an independent school in Perth, we heard evidence that a teacher
was seen putting his arm around favourite students and giving them lollies after they had
completed jobs for him. The teacher gave gifts and extra attention to new students.?”°

* In Case Study 32 on Geelong Grammar School, we heard evidence that a chaplain
formed a trusting father—son bond with his victim. The chaplain was kind and
supportive and spent some time building a relationship of trust before making sexual
advances towards the victim.?"*

We have also heard evidence of parents being groomed in order to facilitate the perpetrators’
access to their children without raising the parents’ suspicions.

For example, in Case Study 38 on criminal justice issues, Mr Sascha Chandler gave evidence
that, while he was a student at Barker College, the lieutenant of the cadet unit at the school
began to single Mr Chandler out and enmesh himself in Mr Chandler’s family life to the point
where he was coming to dinner with Mr Chandler’s family at least twice a week while sexually
assaulting him on a weekly basis.?”?

The report A statistical analysis of sentencing for child sexual abuse in institutional contexts
(Sentencing Data Study) analysed sentencing remarks in 283 matters involving institutional
child sexual abuse. In 149 matters, it was unclear from the sentencing remarks whether
grooming had occurred. However, the sentencing remarks in almost one-third of the 283
sentenced matters of institutional child sexual abuse indicated that the abuse involved some
form of grooming (although the term ‘grooming’ was not necessarily used).>”? In the matters
where grooming conduct could be identified in the sentencing remarks, 66 per cent of matters
involved giving alcohol or showing pornography to the child. In 22 per cent of matters, the
offender had ingratiated himself or herself with the victim’s family.
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Identifying and responding to grooming behaviours is a significant focus of the Royal Commission’s
policy work beyond criminal justice issues. Grooming will be addressed in a number of areas of our
work, including child safe organisations and institutions’ responses to complaints.

As we stated in the Consultation Paper, the key criminal justice issue in relation to grooming is
determining the appropriate scope of grooming offences.

Grooming presents a challenge for the criminal law because — at least in its broader forms —
it is particularly difficult to identify if it does not lead to contact offending.

What makes otherwise benign conduct ‘grooming’ is that the adult forms an intent for his
or her conduct to facilitate sexual relations with a child. Before a substantive unlawful sexual
act occurs, and without the benefit of hindsight, it can be difficult to identify and distinguish
grooming from other conduct that is common —and, in many cases, desirable — in healthy
adult—child mentoring relationships.

As the research report Hear no evil, see no evil: Understanding failure to identify and report child
sexual abuse in institutional context, published by the Royal Commission in 2015, stated:

With grooming behaviour in particular, its purpose may not be clear not just to the
observer but even to the victim. For example, in Case Study One, Larkins was seen giving
out sweets to children at a local swimming pool and encouraging them to join the Scouts.
This was reported at the time as suspicious but can also be seen as a well-meaning, if
misplaced, marketing strategy — as was noted at the time.?”*

In the Consultation Paper we sought submissions on the broader grooming offences, including
whether the approaches reflected in the current broad Victorian and Queensland offences can
be improved upon and whether grooming of persons other than the child should be included in
the offence.

Some submissions in response to the Consultation Paper addressed the issue of grooming
offences, and some witnesses who gave evidence in Case Study 46 also commented on
grooming offences.

12.2 Current grooming offences

12.2.1 Introduction

All Australian jurisdictions have offences in relation to grooming.
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In each case, culpability arises from the perpetrator’s intention to manipulate and take sexual
advantage of the child. Culpability does not require the grooming to be ‘successful’ in the sense
that grooming can be charged even if the perpetrator does not proceed to commit a substantive
child sexual offence against the child. As the Victorian Law Reform Commission stated:

Whether or not the sexual act actually takes place should not affect the criminal nature
of the act. An adult who invites a child to take part in an act of sexual penetration but
does not actually follow through with the act should be regarded as culpable in the same
way as a person whose ‘grooming’ behaviour succeeds in inducing the child the take part
in an act of sexual penetration. Both of these adults intend to influence the mind of the
child to cause him or her to take part in a sexual act.?”®

The current grooming offences broadly take three different forms:

* Online and electronic grooming offences: These offences focus on conduct involving
online or other electronic communication.

* A specific conduct grooming offence: This offence, in New South Wales only, focuses
on specific conduct such as sharing indecent images or supplying the victim with drugs
or alcohol.

* Broad grooming offences: These offences criminalise any conduct that aims to groom
a child for later sexual activity.

12.2.2 Online and electronic grooming offences

Commonwealth offences relating to ‘using a carriage service’ for various acts of grooming are
particularly important in online and electronic grooming offences.

In addition:

* Western Australia®*’® and the Australian Capital Territory®”” have grooming provisions
that apply only to conduct that occurs electronically

* Queensland has a specific telecommunication provision as well as a broader
grooming provision3

« Victoria and the Northern Territory also have provisions that may apply to online conduct.?”®

Jurisdictions that have broader grooming provisions tell us that they have arrangements in place
with the Commonwealth to prosecute grooming where the entire conduct occurs online under
Commonwealth provisions and to use state legislation where the offender attempts to meet
with the child in person following grooming.
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Commonwealth

Commonwealth legislation creates a number of offences relating to ‘using a carriage service’
for child pornography material, child abuse material, and grooming and procuring persons
under the age of 16 to engage in, or submit to, sexual activity.*®°

Commonwealth offences attempt to capture various stages of grooming and include the early
contact stage, sending indecent material and the procurement of sexual activity.

The Commonwealth Attorney-General’s Department states that ‘the Commonwealth grooming
and procuring offences complement State and Territory grooming and procuring offences by
targeting predatory behaviour that occurs through a carriage service’.®!

The grooming provision in section 474.27 of the Criminal Code Act 1995 (Cth) schedule 1
(Criminal Code (Cth)) commenced in 2005 and applies to a broad range of online conduct.®®
The maximum penalty ranges from 12 to 15 years imprisonment.

Initially, the offence applied only if the communication in question included material that was
indecent. This requirement was removed in 2010. The Attorney-General’s Department stated:

The practice of grooming encompasses a wide range of activity designed to build a
relationship with the child for the purposes of later sexually exploiting that child.

The content of communications between an offender and a child may not always be
indecent, and in any case may not start out as indecent. As illustrated in Meehan, the
offender started the grooming process through platonic and innocent exchanges ...

Even by removing the requirement that the communications include material is indecent, a
person cannot be prosecuted for a grooming offence unless the communication was made
with the intention of making it easier to procure the recipient to engage in or submit to
sexual activity. The prosecution must show that the communications were of a nature that
would suggest the offender wanted to engage in sexual activity with the child. Genuinely
innocent communications between an adult and a child would not be captured by the
amended grooming offence.®® [Emphasis original.]

A person may be found guilty of these offences even if it was not possible for sexual activity to
have taken place.?®

States and territories may have arrangements with the Commonwealth to prosecute grooming
where the entire conduct occurs online under Commonwealth provisions and to use state or
territory offences where the offender attempts to meet with the child in person following online
grooming. As with state and territory offences, Commonwealth offences may be prosecuted
even where the recipient of an online communication is a fictitious person represented to the
sender as a real person (as may occur in relation to police ‘stings’).®®
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Victoria

In 2006, Victoria amended its offences relating to soliciting and procuring children for
sexual activity to extend their application to cover grooming conduct engaged in online and
by electronic means.*® There does not appear to have been any judicial consideration of
the amended provisions. It may be that they are rarely used for online grooming because
Commonwealth offences are used instead.

Victoria’s new offences of encouraging a child to engage in or be involved in sexual activity
and its substituted grooming offence continue to extend to electronic communications:
sections 49K(3) and 49M(7). We discuss these offences further in section 12.2.4.

Queensland

In 2003,%*” Queensland introduced a specific offence for using the internet to procure a child
under 16 years to engage in a sexual act.*®® An aggravated offence, where the child is under
12 years old or the adult intends to meet or has met with the child, was introduced in 2013.3%

The Queensland Crime and Corruption Commission has stated that:

Police will generally only charge a person with this offence where the person is detected
before they have a chance to commit further, more serious offences. If a child is in fact
procured to engage in a sexual act, the offender will be charged with the appropriate
substantive offence.?®®

Most cases in which this offence is charged appear to involve an adult offender who was a
stranger to the child. In many cases, the ‘child” does not exist and charges were laid following
a police ‘sting’.

Queensland also has a broad grooming offence, discussed below, and some online grooming
conduct may be prosecuted under the broader offence.

Western Australia

In 2006, Western Australia introduced an offence to criminalise the use of electronic
communication to procure children or expose children to indecent material.*** It was based on
the Queensland offence.?*? The maximum sentence for the online offence is between five and
10 years.
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Australian Capital Territory

In 2001, the Australian Capital Territory introduced an offence to criminalise the procurement of
a person under 16 years old to commit, take part in or watch an act of a sexual nature through
electronic means.?* The maximum penalty for a first offence is seven years imprisonment, with
a maximum penalty for a second or subsequent offence of 10 years imprisonment.

12.2.3 Specific conduct grooming offence

In 2007 and 2008, New South Wales introduced an offence which criminalises the following
three types of behaviour preparatory to child sexual abuse:

« procurement of a child for sexual activity***
¢ grooming a child**®
¢ meeting after grooming.*®

Procurement for sexual activity and meeting a child after grooming each carry a maximum
sentence of 15 years imprisonment (for the aggravated offence), and grooming a child carries a
maximum of 12 years imprisonment. The standard non-parole period for the grooming offence
is five years, or six years if the child is under 14 years of age.**’

In relation to grooming, section 66EB(3) provides:
Grooming children
An adult person:

(a) who engages in any conduct that exposes a child to indecent material or provides
a child with an intoxicating substance, and

(b) who does so with the intention of making it easier to procure the child for unlawful
sexual activity with that or any other person,

is guilty of an offence.

In the second reading speech to the 2007 amending Bill, the then Attorney-General and
Minister for Justice said:

The offences of procuring and grooming have been drafted as separate offences in this bill,
which is appropriate given that grooming is a preparatory offence and procuring involves
more substantial acts. The offences are directed against people who are actively engaging
with children in ways that make the children more likely to participate in sexual activity.
Grooming can include a wide range of behaviour including conduct that encourages a child
to believe they have romantic feelings for the adult or desensitising the child to the
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thought of engaging in sexual activity with the adult. Procuring a person to engage in
sexual activity includes encouraging, enticing, recruiting or inducing — whether by threat,
promises or otherwise —in relation to that activity. For example, procuring offences would
apply when a person offered money to a child to engage in sexual acts or promised them
gifts or some other form of benefit. The Government is committed to ensuring that such
activities are outlawed and offenders punished in line with community expectations.3%

Under the New South Wales provision, grooming is defined as conduct which exposes a child to
indecent material or provides illicit substances to a child with the intention of making it easier to
procure sexual activity with the child. This conduct may be most likely to occur towards the end
of the grooming phase.

The limited application of the provision has led to criticism that its operation will not meet the

key policy objectives of prevention and deterrence of grooming in its entirety.>* The Victorian
Parliament Family and Community Development Committee report Betrayal of trust: Inquiry into
the handling of child abuse by religious and other non-government organisations (Betrayal of Trust
report) commented on the limitations of the provision and noted that grooming can encompass a
wide range of behaviour that aims to facilitate the sexual exploitation of the child.*®

12.2.4 Broad grooming offences

Grooming offences that apply to any conduct aimed at facilitating child sexual abuse exist in
Victoria,** Queensland,*®? South Australia*®® and Tasmania.**

Although these provisions are not restricted to online activity, in practice they are used mainly
to prosecute online grooming.

Victoria

Broad grooming offence

Before 2014, the conduct that amounted to grooming operated as an aggravating factor in
matters of child sexual assault that was taken into account by the sentencing court.*® Where
the grooming conduct occurred online, Commonwealth offences were used.*%®

In 2013, the Betrayal of Trust report found that dealing with grooming in this way did not
accurately represent the criminality of the conduct, and it recommended that a substantive
offence of grooming be created.*”’ In addition, the report found that targeting and grooming
family members or carers in order to facilitate access to the child should also be criminalised.*%®

In 2014, Victoria introduced a broad grooming offence based on the recommendations of the
Betrayal of Trust report.*®
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Section 49B(2) of the Crimes Act 1958 (Vic) provided:

A person of or over the age of 18 years must not communicate, by words or conduct, with
a child under the age of 16 years or a person under whose care, supervision or authority
the child is (whether or not a response is made to the communication) with the intention
of facilitating the child’s engagement in or involvement in a sexual offence with that person
or another person who is of or over the age of 18 years.

The offence under section 49B has been restated in section 49M of the Crimes Act 1958 (Vic),
which was enacted in the Crimes Amendment (Sexual Offences) Act 2016 (Vic). That Act was
intended to modernise and simplify many of Victoria’s sexual offences, including sexual offences
against children.*°

The Crimes Amendment (Sexual Offences) Act 2016 (Vic) commences on 1 July 2017 unless it
commences earlier by proclamation: section 2. On commencement, the offence in section 498
of the Crimes Act 1958 (Vic) will be replaced by a new offence in section 49M.

In its submission in response to the Consultation Paper, the Victorian Government stated
that the new offence in section 49M ‘largely replicates’ the offence in section 49B but with
improvements in structure.*!

Section 49M(1) provides as follows:
A person (A) commits an offence if —

(a) A'is 18 years of age or more; and

(b) A communicates, by words or conduct (whether or not a response is made
to the communication), with —

(i) another person (B) who is a child under the age of 16 years; or

(i) another person (C) under whose care, supervision or authority B is; and

(c) A intends that the communication facilitate B engaging or being involved in the
commission of a sexual offence by A or by another person who is 18 years of age
or more.

‘Communication’ is defined to include an electronic communication within the meaning of the
Electronic Transactions (Victoria) Act 2000 (Vic): section 49M(7).

The offence — under section 49B and section 49M — catches the grooming of:

* the child
* aperson who has care or supervision of, or authority over, the child.
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A person with care or supervision of, or authority over, the child includes a parent, step-parent,
teacher, legal guardian, religious leader, employer, youth worker, sporting coach, foster parent
or corrections officer.**?

It applies to words or conduct, and it includes electronic communication.*** Not all elements of
the offence need to occur in Victoria.

The maximum sentence is 10 years imprisonment.

As to proving the offence, in the second reading speech in relation to the offence in section 498,
the then Attorney-General described the conclusion in the Betrayal of Trust report as follows:

the critical feature of grooming is not the conduct itself, but the intention that accompanies
it, and that apparently innocuous conduct needs to be viewed in the context of a pattern of
behaviour, with the accompanying intention usually needing to be inferred from all of the
circumstances.***

It was expected that, in the absence of a substantive child sexual abuse offence, intent could be
inferred from evidence such as emails, text messages, other forms of message, diary entries,
chat room entries and so forth.*®

Encouraging sexual activity offence

In its submission in response to the Consultation Paper, the Victorian Government submitted
that the new offences of encouraging sexual activity, which replace the offences of procuring
sexual penetration of a child, target sexualised grooming behaviour.

In his second reading speech introducing the Crimes Amendment (Sexual Offences) Bill 2016,
the Victorian Attorney-General explained this offence as follows:

Existing sexual offences against children do not cover all preparatory sexual conduct.

To address this gap in the law, the bill will introduce a new offence of encouraging a child
to engage in sexual activity. This offence will apply where an adult seeks or gets sexual
arousal or gratification from encouraging a child to engage in sexual activity. This offence is
broader than the offence of grooming, as it will apply where the encouraged sexual activity
does not constitute a criminal offence. This new offence ensures Victoria has a full set of
offences that criminalise a broad range of preparatory sexual offending against children.*®

Section 49K(1) provides as follows:
A person (A) commits an offence if —

(a) A'is 18 years of age or more; and

(b) A encourages another person (B) to engage in, or be involved in, an activity; and
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(c) the activity is sexual; and

(d) B is a child under the age of 16 years; and

(e) A seeks or gets sexual arousal or sexual gratification from —
(i) the encouragement; or

(ii) he sexual activity that is encouraged.

There is a similar offence in section 49L covering children aged 16 or 17 and under care,
supervision or authority.

The Victorian Government described the purpose of the changes in these offences as follows:

The new offences replace the phrase ‘solicits or procures” with the term ‘encourage’.

This broad term more clearly describes the type of conduct covered by the offence, where
solicits or procures is more closely connected with achieving the resulting sexual conduct.
Consistent with existing section 58(1), encouragement with no resulting sexual conduct
will be an offence, and the offence also applies regardless of whether the accused intends
for the sexual activity to occur.

The new offences are also broader than the existing grooming offence as they relate to
encouragement of ‘sexual activity’ which is defined broadly. An interpretative provision in
new section 35D provides that an activity may be sexual due to —

a. thearea of the body that is involved in the activity, including (but not limited to) the
genital or anal region, the buttocks, or, in the case of a female or a person
who identifies as a female, the breasts; or

b. the fact that the person engaging in the activity seeks or gets sexual arousal or sexual
gratification from the activity; or

c. any other aspect of the activity, including the circumstances in which it is
engaged in.

The encouraging offences target sexualised grooming behaviour but the behaviour does
not need to be associated with, or followed by, sexual activity, touching or penetration
offences with the offender. For some, this behaviour may represent the totality of their
offending, for others it is a preliminary process to sexualise the child and leads to more
serious sexual offending against children.

The encouraging offences only apply to the conduct of adults. This recognises that
the broad coverage of the offence may otherwise criminalise the acceptable sexual
exploration of teenagers.
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The fault element that the accused ‘seeks or gets sexual arousal or sexual gratification’
from the encouragement or the sexual activity encouraged narrows the breadth of the
offence, and ensures it does not unduly criminalise the discussion of sexual activity with
children — for example, a parent asking a child to wash their genital area.*'’

Queensland

In 2013, Queensland introduced a broad grooming offence which criminalises any conduct towards
a person under (or believed to be under) the age of 16 years which is intended to facilitate the
procurement of the child to engage in a sexual act or the exposure to indecent material.**®

The maximum penalty is five years imprisonment, or 10 years where the child is, or is believed
to be, under 12 years old.

The provision was introduced with the objective to ‘potentially allow police to intervene before
a sexual act or sex related activity takes place”.*®

Section 218B(1) provides:

Any adult who engages in any conduct in relation to a person under the age of 16 years, or
a person the adult believes is under the age of 16 years, with intent to —

(a) facilitate the procurement of the person to engage in a sexual act, either in
Queensland or elsewhere; or

(b) expose, without legitimate reason, the person to any indecent matter, either
in Queensland or elsewhere;

commits a crime.

The offence is intended to be broad enough to cover circumstances where an adult seeks to
build a relationship of trust with a child and that adult intends to sexualise that relationship at
some point in time.*?°

Although the Queensland offence is similar to the Victorian offence, it does not cover conduct
directed at parents, carers or others with care or supervision of the child.

South Australia

In 2005, South Australia introduced a provision criminalising the making of a communication for

a ‘prurient purpose and with the intention of making a child under the prescribed age [17 years]
in relation to that person amendable to a sexual activity’.***
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The South Australian offence may have a narrower operation that the Victorian and Queensland
offences: the South Australian offence applies to ‘communication’, whereas the Victorian and
Queensland offences apply to ‘conduct’”.

Tasmania

In 2005, Tasmania introduced a provision criminalising the making of a communication with
intent to procure a young person under the age of 17 years (or a person the accused believes is
under 17 years) to engage in an unlawful sexual act.**? It also makes it a crime to communicate
with intent to expose, without legitimate reason, a young person under the age of 17 years

(or a person the accused believes is under 17) to indecent material.

In the second reading speech, the then Minister for Justice and Industrial Relations said:

The primary purpose of section 125D is to target those who seek to groom and procure
children for sexual purposes through Internet chat rooms or via e-mail. The provision is
broad enough, however, to include communications made by any means, including by
ordinary mail and other forms of electronic communication, such as SMS messages.

‘Grooming’ is the term used for the process that paedophiles use to prepare children for
future abuse. For example, paedophiles may show pornographic or indecent material to
children in order to promote discussion of sexual matters and thereby persuade them that
such activity is normal.**

As with the South Australian offence, the Tasmanian offence applies to ‘communication” and not
to ‘conduct’. However, in his submission in response to the Consultation Paper, the Tasmanian
Director of Public Prosecutions (DPP) stated that ‘communication’ is defined to include
communication ‘by any means’, which would include conduct.**

12.2 5 Use of grooming offences

The offence of grooming is most commonly charged in relation to online and
electronic communications.

Where grooming has contributed to a substantive child sexual abuse offence, grooming conduct
may be taken into account on sentencing without a specific grooming offence being charged.
In these circumstances, a broader range of grooming behaviour can be recognised.

We have some data on the use of the grooming provisions in New South Wales, Victoria and
Queensland. Many online offences, including police ‘stings’, are likely to have been charged as
Commonwealth offences.
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New South Wales

The Judicial Information Research System database indicates that convictions where grooming is
the primary offence are rare, with a total of only 16 proven matters between 2011 and 2015 in
the summary jurisdiction and between 2008 and 2015 in the indictable jurisdiction combined.**

In the summary jurisdiction, for the four years from July 2011 to June 2015:

* there were 13 convictions, including nine guilty pleas

+ 10 offenders received prison sentences, with a median total sentence of eight months
* two offenders received suspended sentences and one received a supervised bond

+ eight offenders had no prior convictions.

In the indictable jurisdiction, for the seven years from April 2008 to March 2015:

* there were three convictions, including two guilty pleas

* two offenders received prison sentences, with a median total sentence of three years
and nine months

« one offender received a suspended sentence

+ all three offenders had no prior convictions.

Victoria

The Victorian broad grooming offence is relatively new. We have obtained some information
under notice from Victoria Police about the use of the new offence. However, many of the
matters in which the offence has been charged or considered for charging are still under
investigation or not yet finalised before the courts.

In 2016, we obtained from Victoria Police information about the circumstances in which the
grooming offence had then been charged. In most of these matters, the grooming conduct
could have been charged under narrower grooming offences, including Commonwealth
offences. Most matters involved grooming using social media, although several matters involved
grooming conduct outside of the online environment.

Updated data from Victoria shows that the grooming offence has now been charged in a
number of additional matters. We have not reviewed the circumstances in which the grooming
offence has been charged in these matters.
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Queensland

The Queensland DPP has provided us with the data on convicted matters under the broad
grooming offence for the years 2014 to 2016.%?° The data are shown in Table 12.1.

Table 12.1: Convictions under section 218B of the Criminal Code (Qld) 2014-2016

Guilty —jury Guilty—plea Nolle Discharged — pleato Total
verdict of guilty prosequi alternative charge
2014 O 9 3 0 12
2015 |2 39 6 1 48
2016 |0 58 0 0 58
Total 2 106 9 1 118

The high proportion of guilty pleas (90 per cent) may indicate that many of the matters involve
grooming via telecommunications, which tends to produce strong evidence for the prosecution.

12.3 What we were told in submissions and Case Study 46

12.3.1 Survivor advocacy and support groups

In its submission in response to the Consultation Paper, People with Disability Australia (PWDA)
expressed support for a grooming offence that catches grooming of people other than the child.
It submitted that many perpetrators in disability services will groom people other than the
victim themselves within the institution and beyond it, including families.**’ It stated:

For families of children with disability, this can be particularly difficult because

a) they may build substantial social and support networks through a disability service
provider or special school;

b) they are frequently so isolated and at times lacking in support that perpetrators
may find it simpler to build pathways to accessing children; and

c) perpetrators who work with children with disability are frequently understood by
the broader community to be especially moral, upstanding members of the
community because of their work with children with disability, making it even more
difficult for families and the community more broadly to recognise grooming.*®

PWDA expressed support for a community-based, prevention-focused response to grooming.
In relation to the offence, it submitted that it helped to ‘name the broader wrongs done to a
family and community, and to enhance awareness of what such criminal behaviour looks like’.*?
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However, PWDA also submitted that grooming charges should apply only where it is clear that
child sexual abuse was the intent of the behaviour. It submitted:

Some adults with disability may have had limited education regarding social mores,
community expectations and so on. They may also be treated with more suspicion by a
community, and it is important that they do not get criminalised for innocent behaviour.*°

In its submission in response to the Consultation Paper, Care Leavers Australasia Network
(CLAN) expressed its strong support for broad grooming offences which extend beyond the
grooming of the child. It stated:

CLAN strongly believes that ALL states need to adopt broader grooming offences which
extend beyond the grooming of the child to the grooming of family members which
we know has played a huge role in subsequent sexual abuse. Whilst we understand
the difficulties in prosecuting broader grooming offences if no sexual abuse has taken
place, having these offences there enables police, and the DPP’s office to take sexual
predators out of the community before they do progress to the act of sexual abuse.

All those who deal with children including parents and families should be aware of

the signs and dangers associated with grooming in order to protect children.**!
[Emphasis original.]

CLAN submitted that:

It is not in the best interests of the child to NOT have grooming offences available merely
because these are more difficult to prosecute and this should always be the first and
foremost consideration.**? [Emphasis original.]

In its submission in response to the Consultation Paper, the In Good Faith Foundation (IGFF)
expressed support for the Victorian grooming offence, pointing to its inclusion of both
communication and conduct. IGFF stated:

IGFF is aware of circumstances where grooming has occurred in a schooling environment
but the sexual assault was not committed until after the victim/survivor was eighteen years
of age. It is proposed that this broad definition of grooming would cover such incidences.**?

IGFF submitted that institutions should be assisted to educate staff and volunteers about
indicators of grooming behaviour to prevent future child sexual abuse and that this should

be extended to the parent or caregiver communities associated with the institutions. IGFF
submitted that there should be a standardised education and accreditation program available
for institutions.**

In his submission in response to the Consultation Paper, Mr Peter Gogarty expressed support for
grooming offences to extend to the grooming of family members.**> In his evidence in the public
hearing in Case Study 46, Mr Gogarty said:
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In terms of families, particularly in the Catholic Church, which is where | have most
knowledge and experience, | think grooming of the families by paedophile priests,

paedophile Marist Brothers and so on was an essential part of how they got to do

what they did.

There was a huge trust amongst Catholic families, particularly parents, that for a child to
be with a priest was for them to be with somebody who was closer to God. | know in my
own personal circumstances, my parents would let me do things with my abuser, let me
go places with him, that they would never have considered with anybody else.**®

12.3.2 Institutions

In the Consultation Paper, we expressed interest in hearing whether institutions and other
interested parties considered that a broader grooming offence would be of assistance or
would carry risks. We stated:

Particularly in relation to institutional child sexual abuse, we are interested to hear
whether institutions or other interested parties see any benefit in a broader grooming
offence — for example, whether it might assist institutions to:

* educate staff and volunteers about the signs and dangers of grooming
* encourage staff and volunteers to comply with the code of conduct

* encourage staff and volunteers to report any noncompliance with the code
of conduct.

Equally, we are interested to hear whether any institutions or other interested parties
see any risks in a broader grooming offence compared with the narrower grooming
offences — for example, whether a broader grooming offence might discourage
(non-offending) staff and volunteers from engaging in healthy and appropriate
behaviour with children in their care.**’

In its submission in response to the Consultation Paper, the Association of Heads of
Independent Schools of Australia (AHISA) addressed this issue. It stated:

While AHISA agrees such an offence may have these outcomes, there is also a risk that
criminal offences for grooming — whether broader or narrow in scope — will inhibit reporting.
We have noted above that human uncertainty is a deterrent to reporting; knowing that
reporting a suspicion of grooming behaviour may lead to prosecution can put staff of schools
in a position where they feel they are acting as judge and jury and possibly accusing the
innocent. It may mean a delay in reporting until suspicions or beliefs can be firmed.**®
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Ms Beth Blackwood, representing AHISA, gave evidence in the public hearing in Case Study 46.
Ms Blackwood told the public hearing:

| think a staff member reporting on a suspicion of another staff member is an incredibly
difficult thing to do, particularly when staff rooms are based on collegiality and collaboration,
and there is an element of you don’t dob in our Australian culture. So there is, | think, that
element of uncertainty. If there is an element of uncertainty sometimes a staff member
might give the benefit of the doubt to a fellow member of staff.

| think the key to it is obviously education and professional development, and | think this is
a relatively new field for staff in schools around grooming — what is grooming and how do
you identify grooming behaviour. So it’s relatively new for staff. So there is that challenge.
There also is that challenge of how do you educate young people around grooming
behaviour and what is appropriate and what is inappropriate behaviour as well. It is a
significant challenge.**

AHISA expressed its support for pursuing grooming offences but stated that ‘the possibility of
a negative impact from a grooming offence points to the importance of education for staff in
schools and other institutions if such offences are to fully realise their intent”.**°

AHISA made a number of suggestions to provide the greatest encouragement to both
recognition and reporting of grooming behaviours in schools, including codes of conduct,
professional education, a school culture that supports child safe practices, best practice in
relevant record keeping, educational materials for school staff and parents, and relevant age
appropriate education for students.*#

12.3.3 Governments

In its submission in response to the Consultation Paper, the New South Wales Government
described the offence in section 66EB of the Crimes Act 1900 (NSW). It provided the following
information in relation to the use of the offence:

BOCSAR [New South Wales Bureau of Crime Statistics and Research] data indicates that
charges for grooming were laid on 129 occasions between April 2006 and March 2016.
While there has been an increase in the use of that charge in the last five years, during
that time the accused was also charged with another sexual offence under a different
section of the Crimes Act 1900 (NSW) in over 80% of matters. This is consistent with
the notion that grooming behaviour may only come to light once a substantive offence
is committed.**?

It reported that the New South Wales Child Sexual Offences Review is examining whether the
offence of grooming can be improved.**
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In its submission in response to the Consultation Paper, the Victorian Government outlined
Victoria’s grooming offence in section 49B of the Crimes Act 1958 (Vic). In relation to the use
of section 498, it stated:

Since commencement [on 9 April 2014], 100 counts of the offence have been recorded
by Victoria Police and 41 counts have resulted in an arrest. A further 18 counts have
resulted in the application of a summons, and 6 counts have resulted in an intent to
issue a summons. Overall, 65% of the recorded counts have resulted in a positive
police outcome.**

It also outlined how the offence is to be amended once the Crimes Amendment (Sexual
Offences) Act 2016 (Vic) commences, replacing section 49B with the new offence in section
49M and creating new offences of encouraging sexual activity in sections 49K and 49L.4%
We described the new Victorian offences in section 12.2.4.

Mr Greg Byrne, Special Counsel, Criminal Law Review in the Victorian Department of Justice
and Regulation, represented the Victorian Government in the public hearing in Case Study 46.
He gave the following evidence as to why Victoria adopted a broader grooming offence rather
than an offence focused on particular means of communication:

Certainly from the Betrayal of Trust Report from the Victorian parliament that was handed
down in 2014, they recommended that there be a broad offence of grooming that applied,
as I've indicated, both to the grooming of a child or of a person with the care, supervision
or authority, and that it apply to any type of communication, regardless of the means that
were used for the communication.

| think, in a sense, that’s because the important thing is the fact of the communication
rather than the means that were used to undertake that communication.*

In its submission in response to the Consultation Paper, the Queensland Family & Child
Commission discussed the broader grooming offences in Queensland and Victoria and stated:

These measures — extending the definition of grooming to include conduct beyond
communication, and providing for an offence of grooming adults who have responsibility
for a child — are also supported by a growing body of evidence in the academic literature
on child sexual abuse, which analyse the broader methods used by abusers to gain access
to and the trust of children.*”’ [References omitted.]

Ms Andrea Lauchs, Assistant Commissioner of the Queensland Family & Child Commission,
told the public hearing that the commission would like further consideration to be given to
extending the Queensland offence to include conduct beyond communication. She said:
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We’ve done a lot of work in the children’s commission to date around online child sexual
exploitation and that being a particular area of interest for us, and we believe with the
advancing of technology as it is, then the grooming offences in their current form need
to be expanded to allow all instances of grooming, whether that be online, face to face,
through conduct and communication, to be considered.**®

12.3.4 Directors of Public Prosecutions

In its submission in response to the Consultation Paper, the New South Wales Office of the
Director of Public Prosecutions stated:

The main issue about a ‘grooming’ offence appears to be whether it should be cast broadly
or narrowly. NSW has a narrow offence reliant on the proof of illicit activity, such as sharing
indecent images or the supply of drugs or alcohol. It relies on activities which are relatively
easy to prove and because these activities may be more readily detected before the
behaviour escalates, it has some advantages over a broad offence.**

In his submission in response to the Consultation Paper, the Victorian DPP, Mir John Champion
SC, stated that his office had now had two years’ experience in the operation of the new
grooming offence. He provided information showing that 19 offences had been prosecuted
under section 49B in 2015-16.%° He submitted:

It is my view that thus far, the Grooming offence is operating reasonably well, and it
will not be possible to suggest any specific elemental or other improvements until the
offence has been critically assessed in a number of Court of Appeal judgments.*?

In his submission in response to the Consultation Paper, the Tasmanian DPP, Mr Daryl Coates SC,
stated that, contrary to what was stated in the Consultation Paper, the Tasmanian provision is
broad; although it requires ‘communication’, that term is defined to include communication

‘by any means’, which would include conduct.*? He submitted:

In my view, the words ‘facilitate the procurement of a person to engage in a sexual act’
as contained in the Queensland provision or ‘communicate by words or conduct’ as
contained in the Victorian provision is covered in the sections of the Tasmanian Criminal
Code mentioned above [ss 125C, 125D and 299].%3

In his submission in response to the Consultation Paper, the DPP for the Australian Capital
Territory, Mr Jonathan White SC, stated that there is no provision in the Australian Capital
Territory that deals with grooming conduct generally, beyond electronic grooming. He submitted
that he ‘would welcome legislation along the lines of the Queensland provision, s 218B, which
covers all forms of conduct’.**
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12.3.5 Legal bodies and representative groups

In its submission in response to the Consultation Paper, the Law Council of Australia stated
that it sees no difficulties as a matter of principle with the current Victorian or Queensland
approaches to grooming offences.*>

It suggested that the Queensland offence is broader than the Victorian offence because:

» the Queensland offence covers ‘any conduct” while the Victorian offence covers
‘communication by words or conduct’

* the mens rea for the Queensland offence — ‘with intent to facilitate the procurement
of the person to engage in a sexual act’ —is wider in scope than the mens rea for
the Victorian offence — ‘with the intent of facilitating the child’s engagement in or
involvement in a sexual offence with that person or another adult’.**®

In relation to the application of grooming offences to persons other than the child, the Law
Council of Australia submitted that it had no issue in principle with the Victorian provision.

It also submitted that intention must always remain the mental element for grooming offences
and that recklessness would be too low a bar.*’

In its submission in response to the Consultation Paper, Legal Aid NSW submitted that it is not
opposed to further consideration of the Victorian grooming offence or alternatives including
whether grooming should be an express aggravating factor on sentence for child sexual abuse
offences. However, Legal Aid NSW expressed concern that:

Any educative benefit in a broader grooming offence may be outweighed by the real risk that
a broader offence would capture entirely innocent conduct encompassing everyday acts of
kindness and sociability, ultimately discouraging individuals from becoming involved as
volunteers in any child-related setting, such as the school canteen.**®

Legal Aid NSW submitted that this is particularly concerning because the standard non-parole
period scheme has been applied to all grooming offences in New South Wales if the offences
were committed on or after 29 June 2015.%° It also submitted that extending the forms of
contact beyond exposure to indecent material or the use of intoxicating substances may not
change the rate of prosecutions for grooming because of difficulties of proof.*°

Legal Aid NSW submitted that institutional codes of conduct may be a preferable means of
addressing grooming behaviour and stated that such codes should be made public and provided
to parents and guardians.*®!
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12.4 Discussion and conclusions

We recognise that grooming behaviour can occur in many contexts and it may not be overtly
sexual or have any appearance of impropriety.

What makes apparently innocent behaviour become grooming behaviour is the intention of the
person engaging in the behaviour. The difficulty for the criminal law is identifying the person’s
unlawful intention in the context of apparently innocent behaviour.

Online communication with sexualised content, or the provision of sexually explicit material,
tends to be easier to charge and prosecute as grooming because there is a record of the online
communication or explicit material and there is unlikely to be an innocent explanation for it.

Other behaviour is more difficult to prosecute, at least in the absence of a substantive child
sexual abuse offence being committed following grooming. It is much more difficult to distinguish
between innocent and unlawful behaviour where the behaviour is not explicitly sexualised.

For example, having dinner with the child’s family could be seen as grooming behaviour with the
benefit of hindsight after contact offences have occurred. However, before any contact offences
have occurred, dining with the child’s family with the unlawful intention of facilitating sexual
offending with the child might be difficult to distinguish from dining with no unlawful intention.

There may be categories of conduct that can be seen as particularly risky or dangerous and that
an institution should prohibit its staff or volunteers from engaging in through the institution’s
code of conduct. For example, the NSW Ombudsman has identified the following conduct

in adult—child relations under the reportable conduct scheme (effectively, in an institutional
context) as potentially constituting grooming:

e Anadult persuades a child that they have a special relationship by spending ‘special
time’ with the child; giving the child unwarranted gifts; showing special favour to the
child; and allowing the child to overstep the rules.

e The adult tests boundaries by, for example, undressing in front of the child;
encouraging physical contact; talking about sex; and ‘accidently’ touching.

* The relationship extends beyond work.

e The adult has personal communications, such as emails, calls, texts, and on social
media that explore sexual or intimate feelings with a child.*?

The NSW Ombudsman also suggests that a request by an adult that a child keep a relationship
secret generally makes it more likely that grooming is occurring.*®®
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However, identifying risky behaviour and prohibiting it in advance under a code of conduct is
likely to be considerably easier and more effective than trying to prevent this behaviour through
the use of a criminal offence.

The use of the criminal offence must turn on the state of mind of the accused and not merely
on the potential riskiness of the behaviour. Unless the prosecution can prove that the accused
had the unlawful state of mind, the offence will be very difficult to prove. Broader grooming
offences are likely to be very difficult to prove in cases other than the narrower online or
specific grooming offences — unless contact offending has occurred.

In the Consultation Paper, we stated that there may be an issue of principle as to whether

the criminal law should recognise the full breadth of grooming behaviour and denounce it as
wrong through a broad grooming offence or whether the criminal law should focus on narrower
offences that are more likely to be able to be prosecuted.

Based on what we have heard throughout our consultations, including in submissions in
response to the Consultation Paper and in evidence in Case Study 46, we have concluded that
there are at least educative benefits in the broader grooming offence, even if it is more often
prosecuted in the narrower circumstances of online and other electronic grooming, including
police ‘stings’.

We agree with those submissions that noted the importance of education and training for
institutional staff, providing information to parents and guardians, and age-appropriate
education for children. Our policy work in relation to identifying and responding to grooming
behaviours outside of our work on criminal justice issues will be important in this regard.

In recommending a broader grooming offence, we do not anticipate that it will be charged
frequently outside of the circumstances to which the narrower offences would apply,
particularly online and electronic grooming offences.

However, in so many of the cases we have examined, we have seen the breadth of grooming
behaviour and the range of people at which grooming behaviour has been directed. We have
also seen the damage grooming behaviour has done, including in relation to establishing
circumstances where the victim will not disclose the abuse even once contact abuse occurs
and circumstances where parents or carers might be unlikely to believe a disclosure because
they too have been groomed to trust and respect the perpetrator.

We consider that a broader grooming offence could help to emphasise the wrongfulness of
grooming behaviour, which should perform an educative function for institutions, their staff,
parents, children and the broader community. A broader grooming offence also provides the
criminal law context for institutional codes of conduct. These codes would prohibit conduct
that is risky, in the sense that it creates the opportunity for abuse, rather than taking the
narrower criminal law focus on intention.
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We do not consider that there is any material risk that grooming offences will be charged in
circumstances involving entirely innocent conduct, and it will be important that institutions
educate their staff and volunteers to understand the necessary differences between the
approach in the code of conduct and the approach of the criminal law.

We also consider that there is merit in adopting a broader grooming offence that includes
persons other than the child, as the Victorian offence does. Again, we do not anticipate that the
offence of grooming persons other than the child would be charged often, and particularly not
in the absence of contact offences. However, extending the grooming offence in this way would
recognise the damage grooming behaviour can do to those around a child.

We have heard from a number of parents of victims and survivors who have expressed great
distress at having been groomed by a perpetrator so that they came to trust that person and
encouraged their child to spend time with a person who they later discovered had abused the
child. We particularly note the submission of PWDA that many perpetrators in disability services
will groom people other than the victim within the institution and beyond it, including families.**

In the Consultation Paper, we expressed interest in hearing any views on the preferred form
of a broader grooming offence, noting that the Victorian and Queensland offences appear to
provide the best starting points.

We note the Law Council of Australia’s suggestions in its submission in response to the
Consultation Paper that the Queensland offence may be broader in some respects that the
Victorian offence,*®® other than in relation to the application to persons other than the child.

We do not consider it necessary to recommend any particular form of grooming offence.
However, we consider that other jurisdictions could usefully draw on the Victorian approach
generally, and particularly in relation to including the grooming of persons other than the child,
and on the Queensland approach. We also note that other jurisdictions may wish to consider
the new Victorian offences of encouraging sexual activity, which may target even broader
grooming behaviour.

Recommendations

25. To the extent they do not already have a broad grooming offence, each state and
territory government should introduce legislation to amend its criminal legislation
to adopt a broad grooming offence that captures any communication or conduct
with a child undertaken with the intention of grooming the child to be involved in
a sexual offence.

26. Each state and territory government (other than Victoria) should introduce legislation
to extend its broad grooming offence to the grooming of persons other than the child.
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13 Position of authority offences

13.1 Introduction

Institutional child sexual abuse often involves perpetrators who are in a position of authority in
relation to their victim or victims. For example, foster parents who abuse their foster children,
teachers who abuse their students and priests who abuse children in their congregations are
in positions of authority in relation to their victims.

These relationships are variously described, including as positions of trust or authority or
persons having care, supervision or authority in relation to the victim. They typically extend
beyond an institutional context to include parental relationships such as step-parents, and they
may apply to biological parents.

Of course, not all institutional child sexual abuse involves perpetrators who are in a position of
authority in relation to their victim or victims. Sometimes, the institutional context might have
provided the opportunity for the perpetrator to meet the victim without the perpetrator having
authority in relation to the victim. Similarly, child-on-child sexual abuse may not involve any
position of authority. For example, a school student who abuses another student at the same
school may not be in any position of authority in relation to the victim.

However, abuse by persons in positions of authority over their victims is a particularly common
scenario in institutional child sexual abuse. Research suggests that it is also a particularly
damaging form of abuse and is subject to particularly lengthy delays in reporting.*°®

In the Consultation Paper, we sought submissions from interested parties about any gaps in the
recognition of relationships of authority as aggravating factors in child sexual abuse offences.

We also sought submissions as to whether it would be preferable for all jurisdictions to adopt
person in authority offences applying to children up until the age of 18 years. That is, unlike
the Queensland and Tasmanian approach of allowing the relationship of authority to be a
factor that can vitiate consent, consent should be irrelevant in relationships involving a
relationship of authority.

We suggested that, where a child of 16 or 17 years has sexual contact with a person who is in a
position of authority in relation to the child, it might be preferable for the presence or absence
of consent — apparent or actual — to have no role in determining whether an offence has been
committed. Of course, all circumstances relevant to the particular offending could be taken into
account in sentencing.

This approach would involve the criminal law effectively denying children who are over the
age of consent the ability to consent to sexual contact with persons who are in a position of
authority over the child, or at least not recognising the effectiveness of that consent.
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We acknowledged that views might differ as to whether this is an appropriate protection for
vulnerable young people who may be at particular risk of exploitation by those in authority over
them or whether it is an unnecessary restriction on young people, who should be regarded as
being able to make their own decisions about sexual contact once they reach the age of consent.

Some submissions in response to the Consultation Paper commented on position of
authority offences.

13.2 Current offences

Many current child sexual abuse offences recognise the particular seriousness of abuse by a
person in a position of authority in two ways:

by including position of authority as an ‘aggravating’ factor that is recognised as making
the commission of an offence worse and that attracts a higher maximum penalty

by creating offences in relation to older children who are above the age of consent
such that, even if they ‘consent’, sexual contact by a person in authority in relation
to the child will be an offence.

Child sexual abuse offences generally apply to sexual contact with children who are under the
age at which they are recognised as being able to consent to sexual contact.

The age of consent for sexual intercourse in Australian jurisdictions is as follows:

in the Commonwealth, New South Wales, Victoria, Western Australia, the Australian
Capital Territory and the Northern Territory — 16 years of age

in Queensland:

o 18 years of age for anal sex
o 16 years of age for all other sexual acts

in South Australia and Tasmania — 17 years of age.**’

Some child sexual abuse offences are ‘aggravated’ offences in that they attract higher maximum
penalties if the victim was under the authority of the offender either generally or at the time of
the offence. For example, the following offences are aggravated:

New South Wales: aggravated act of indecency, section 610(1); aggravated sexual
intercourse — child between 10 and 16, section 66C(2) and s 66C(4) — aggravating
factors are victim being under the authority of the offender, either generally or at the
time of the offence, or victim has a serious physical disability or cognitive impairment

Victoria: sexual penetration of a child under the age of 16, section 47(1) — aggravating
factors include the victim being between 12 and 16 years old and under the care,
supervision or authority of the offender
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Queensland: carnal knowledge with or of children under 16, section 215(3) —
aggravating factors are offender is the child’s guardian or for the time being has the
child under the offender’s care; child has an impairment of the mind

Western Australia: sexual penetration of or indecent dealing against a child over 13
and under 16, section 321(2) and 321(4) — aggravating factor is victim is under the
care, supervision or authority of the offender

Northern Territory: sexual intercourse or gross indecency involving a child under

16 years, section 127(1) — aggravating factors include victim is under the care of the
offender, either generally or at the time of the offence; child has a serious physical or
intellectual disability; offender took advantage of the child being under the influence
of alcohol or a drug.

In 2016, Tasmania amended its Sentencing Act 1997 to provide a sentence aggravation provision
in relation to a number of sexual offences. The victim being under the care supervision or
authority of the offender is listed as an aggravating circumstance under section 11A(1)(a).*®

In some child sexual abuse offences, the age of consent is effectively higher if the victim was
under the authority of the offender. This means that, even if the victim ‘consents’ to the sexual
activity, the offender commits an offence because the victim was under the offender’s authority.
Most states and territories have adopted this approach as follows:

New South Wales: In 2003, a number of offences were introduced to criminalise sexual
contact between an adult and a child of 16 or 17 years of age who is under their ‘special
care’. ‘Special care’ is defined to arise if the offender is the victim’s step-parent, guardian
or foster parent; schoolteacher; custodial officer; or health professional. It also arises if
the offender has an established personal relationship with the victim in connection with
the provision of religious, sporting, musical or other instruction to the victim.*°

Victoria: In 1991, offences were introduced to criminalise sexual contact between a
child over the age of consent (covering children 16 or 17 years of age) and a person in
a position of authority or care. ‘A position of authority’ was defined in 2006 to include
teachers; foster parents; legal guardians; ministers of religion; employers; youth
workers; sports coaches; counsellors; health professionals; police; and employees of
remand and similar centres.*”°

The definition of the circumstances in which a child is under the care, supervision or
authority of a person is re-enacted in section 37 of the Crimes Amendment (Sexual
Offences) Act 2016, which provides for the offences of sexual assault of a child aged

16 or 17 under care, supervision or authority: s 49E; sexual activity in the presence of
a child aged 16 or 17 under care, supervision or authority: s 49G; causing a child aged
16 or 17 under care, supervision or authority to be present during sexual activity: s 49I;
encouraging a child aged 16 or 17 under care, supervision or authority to engage in, or
be involved in, sexual activity: s 49L.
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* Western Australia: Western Australia has longstanding offences criminalising the sexual
abuse of children (under 17 years of age) by persons in a position of authority or care.
In 1992, Western Australia introduced new offences criminalising sexual acts between
16- or 17-year-old children and persons who have the care, supervision or authority of
the child. A relationship involving ‘care, supervision or authority’ is not defined.*’*

+ South Australia: South Australia has longstanding offences criminalising sexual
contact between children (under 18 years of age) and persons in positions of authority.
In 2008, South Australia significantly expanded the categories of persons in positions
of authority to include teachers; foster parents, step-parents or guardians; religious
officials or spiritual leaders; medical practitioners, psychologists or social workers;
persons employed or providing services in a correctional institution or a training
centre; and employers.*’?

« Australian Capital Territory: In 2013, the Australian Capital Territory introduced two
new offences criminalising sexual contact or acts of indecency with a young person
who is 16 or 17 years of age and under ‘special care’. ‘Special care’ is defined to include
relationships such as those with teachers; step-parents, foster carers or legal guardians;
people providing religious instruction to the young person; employers; sports coaches;
counsellors; health professionals; and custodial officers.*”?

* Northern Territory: In 2003, the Northern Territory introduced a new offence of
sexual intercourse or gross indecency involving a child of 16 or 17 years of age under
‘special care’. ‘Special care’ is defined to include similar categories to New South Wales,
although it also includes a person who has established a personal relationship with the
victim in connection with supervision, such as supervision in the course of employment
or training.*’*

However, Queensland and Tasmania have taken a different approach as follows:

* Queensland: Queensland has not introduced specific provisions extending offences
in relation to positions of trust or authority. In 1989, Queensland introduced
aggravated provisions for a number of offences so that offenders are liable to longer
imprisonment if they are a ‘person who has care of a child’. This includes a parent,
foster parent, step-parent, guardian or other adult in charge of the child, whether or
not they have lawful custody of the child. However, Queensland also amended the
definition of ‘consent’ so that consent may be vitiated in circumstances where it was
obtained by exercising authority.*”

+ Tasmania: Tasmania has not introduced offences in relation to persons in a position
of authority or trust. However, in 1987 Tasmania amended the definition of ‘consent’
to include a series of circumstances where the consent of the victim will be vitiated.
These include where the victim is ‘overborne by the nature or position of another
person’, which may be interpreted to include persons in a position of authority, care
or trust.*’
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13.3 What we were told in submissions

In their submissions in response to the Consultation Paper, some interested parties commented
on the position of authority offences.

Care Leavers Australasia Network (CLAN) submitted that it believes:

that there is a necessity for ‘Person of authority’ and concealment offences. ...
psychological damage is something that needs to be considered, and when a person of
authority who is entrusted with the welfare or best interests of a child, abuses that child
the psychological damage can be irreparable. This is considered an aggravating factor for
a reason and as such it should rightfully be given its own offence.

Those who work in positions of authority with children need to be held to a higher standard
as they are members of society who have been entrusted to care for the welfare of children,
when this is broken it is difficult to ever go back. Also, those who are employed in these roles
need to understand their obligations and their duties and why it is such. If they cannot
understand this, then they should not be employed in these roles to begin with.*”’

The New South Wales Office of the DPP submitted that the latest amendments to section 73

of the Crimes Act 1900 (NSW) have now addressed gaps in the abuse of trust offences, such that
the abuse of 16 or 17 year olds in a relationship involving ‘special care” where the perpetrator

is the de facto partner of a parent, guardian or foster parent of the victim are now captured.
However, they also submitted that there is a disconnection between the terminology and
definitions used in the section 73 abuse of trust offence compared to the other ‘in authority’
offences in the Crimes Act 1900 (NSW).4’8

The Victorian Director of Public Prosecutions (DPP), Mr John Champion SC, submitted that:

It is my view that this element [position of authority] operates reasonably well, subject
only to the expected issue arising in some appeal matters in which the degree of care,
supervision or authority has been examined. Although one option would be to attempt
to schedule all relationships which would satisfy this element, it is my view that a less
prescriptive and more flexible approach is to be preferred, especially as this element is
uncontested in most relevant matters.*”

The Tasmanian DPP, Mr Daryl Coates SC, submitted:

When considering in the Tasmanian context whether there should be aggravating offences
for offenders who are in a position of authority, it should be recognised that, apart from
murder, all offences under the Criminal Code have a maximum penalty of 21 years’
imprisonment (s 389(3) of the Criminal Code). In Tasmania there are no differentiating
sentences for aggravating offences. Matters of aggravation are generally taken into account
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in the overall sentence. Thus, if a person was in a position of authority that is regarded as an
aggravating circumstance for offences involving children where consent is

not an element of the offence. This has recently been codified in Parliament by the passing
of the Sentencing Amendment (Sexual Offences) Bill 2016.%%°

In relation to the use of the provision to vitiate consent where a complainant is overborne by
the nature or position of another person, Mr Coates submitted:

[It] has been used to charge and convict accused persons of the more serious crime
of rape, rather than simply unlawful sexual intercourse with a person under the age
of 17 years where, for example, the accused is a parent, employer or carer, and there
is evidence that their position overbore the consent of the complainant.*®

Mr Coates did not support any aggravated ‘position of authority’ offence, submitting:

Given these provisions and the fact that, in any event, the position of the person is treated
as an aggravating factor in the sentencing process, | am of the view that we do not need a
separate aggravating offence for a person when they are in a position of authority. Making
such a provision an element of the offence would only add to the complexity of a case to
the jury without providing any tangible benefit.*®?

The Law Council of Australia submitted that it ‘is not aware of any gaps in relation to
relationships of authority as aggravating factors in child sexual abuse offences’.*®

The Law Society of New South Wales submitted that the inconsistencies between jurisdictions
as to what constitutes being under authority have caused difficulties in the protection of
children, citing Queensland College of Teachers v Morrow.**

It also submitted that the differences within jurisdictions mean that:

Depending on the jurisdiction and which offence is charged, consent could be negated
by the existence of a relationship involving a position of authority; the exercise of the
position of authority; or the abuse of the position of authority.**> [Reference omitted.
Emphasis original.]

It referred to the following cases as illustrating the differences between these three categories:
R v Howes;*® Lydgate (a pseudonym) v The Queen;*®” and R v King.*®

We outline the four cases cited by the Law Society of New South Wales in section 13.4.

The Law Society of New South Wales stated that New South Wales provides for the negation of
consent by the abuse of a position of authority, or by the existence of a position of authority,*®
and for an aggravation of offences if there is abuse of authority or if the victim was under the
authority of the offender.*°
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The Law Society of New South Wales submitted that:

there should be consistency across the jurisdictions. We recommend that negation of
consent and aggravation should be via abuse of a position of authority, rather than the
mere existence of a position of authority. We consider that the meaning of ‘abuse’ of
a position of authority should be determined by the courts.** [Emphasis original.]

In relation to whether categories of positions of authority should be defined, the Law Society
of New South Wales submitted that:

[We consider] that an exhaustive list of positions of authority provides certainty, and
is even more important if position of authority offences that only require proof of
the existence of a position of authority are retained.**?

It expressed support for the list of ‘special care’ relationships under section 73 of the Crimes Act
1900 (NSW) to be adopted as a model for all jurisdictions.*® However, it also submitted that one
element of the list is too broad. It stated:

The Law Society also submits that s 73(3)(c) of the Crimes Act 1900 (NSW), which provides
that a special care relationship exists where ‘the offender has an established personal
relationship with the victim in connection with the provision of religious, sporting, musical
or other instruction to the victim’, may be drafted too broadly. We consider that the phrase
‘in connection with” may mean that the special care relationship extends beyond the
instructor to anyone who is ‘connected with’ the provision of instruction. For example, a
17-year-old sports mentor or captain of the team who has consensual sex with a 17-year-
old team mate may be committing an offence under s 73.%%*

It submitted that the definition in section 73(3)(c) should be narrowed or a similar-age consent
defence should be available.*®

Legal Aid NSW submitted that it does not consider that there are any gaps in the list of
categories of relationships in New South Wales.**® It made a similar submission to that made
by the Law Society of New South Wales in relation to section 73(3)(c) of the Crimes Act 1900
(NSW) potentially being too broad.**’

A confidential submission made in response to the Consultation Paper:

« expressed support for more closely defining ‘position of authority” as an aggravating
factor under section 66C of the Crimes Act 1900 (NSW), perhaps by way of a non-
exhaustive list, so that it is not always a matter for the jury

» suggested clarifying that the conduct of the person in authority includes ‘out of hours’
conduct — for example, conduct by a teacher out of school hours

* suggested including ‘breach of trust’ as an aggravating factor in the formulation of the
offence rather than it being solely a sentencing principle.
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13.4 Cited cases

The Law Society of New South Wales cited the case of Queensland College of Teachers v Morrow*#®
in submitting that the inconsistencies between jurisdictions as to what constitutes being under
authority have caused difficulties in the protection of children.**®

It also cited the cases of R v Howes,*® Lydgate (a pseudonym) v The Queen®* and R v King>®?
as illustrating the difference between circumstances where consent can be negated by the
existence of a relationship involving a position of authority; the exercise of the position of
authority; or the abuse of the position of authority.”®

We outline these four cases below.

13.4.1 Queensland College of Teachers v Morrow (2011)

In Queensland College of Teachers v Morrow,>** the Queensland College of Teachers (QCT)
sought leave to withdraw disciplinary proceedings against a teacher, Stephen Peter Morrow,

in the Queensland Civil and Administrative Tribunal (the Tribunal) on the basis that Mr Morrow
was now an ‘excluded person’” under the Education (Queensland College of Teachers) Act 2005
(the Act) and was no longer entitled to apply for teacher registration or permission to teach
under the Act.

The history of the matter was stated by the Tribunal as follows:
Mr Morrow obtained registration as a teacher in Queensland in September 2004.

In November 2006, Mr Morrow was charged by the Victorian Police Service with six counts
of offences relating to sexual penetration of a child aged 16 or 17 years under his care,
supervision or authority.

Within days, his teacher registration was suspended under the Act. He ceased being
registered on 13 April 2007.

In April 2008, Mr Morrow was convicted of nine counts of the charge and sentenced
to a term of imprisonment.

In 2010, the Victorian Court of Appeal quashed the convictions and listed the matter

for retrial. The retrial was listed in October 2010, and Mr Morrow pleaded guilty to five
counts of sexual penetration of a 16 or 17 year old child under his care, supervision or
authority under section 48 of the Crimes Act 1958 (Vic). Mr Morrow was sentenced to an
effective sentence of three years imprisonment, although some fifteen months of the term
was suspended.>®
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Morrow was the teacher of the victim. The Victorian offence (then under section 48 of the
Crimes Act 1958 (Vic)) made consent irrelevant except in very limited circumstances.

The Crown case in the prosecution of Morrow was set out by Redlich JA in the Victorian Court
of Appeal as follows:

The Crown case was that the offences occurred during the complainant’s VCE studies.
The applicant was her physics teacher. In 1998, the complainant, then in Year 11, would
ask for assistance with her studies from the applicant. On occasions, the applicant would
drive the complainant home from school. A personal relationship began to develop and
both kissed for the first time in 1998, some time around the Year 11 formal.

In 1999 the complainant commenced Year 12. The applicant continued to drive her home
from school on occasions. In May of that year, the applicant drove the complainant to a car
park at the Fairfield Boathouse. The applicant and the complainant had intercourse in the
backseat of the car (Count 1).

After school, about two times a week, the applicant would drive the complainant to either
the area near the Fairfield boathouse or St Kilda beach. The complainant said that the
intercourse would occur in the back seat of the car and that typically, prior to intercourse
she would give oral sex to the applicant (Counts 2 and 3).

Counts 4 and 5 concerned on [sic] an encounter at a Hotel in Northcote. (The applicant
was acquitted of count 5). Counts 6 and 7 were said to concern ‘occasions’ where the
complainant was driven after school to either St Kilda or Fairfield. In relation to both sets
of counts, oral penetration was said to precede penile penetration by the applicant.

Neither the applicant nor the complainant used contraception. The complainant fell
pregnant. The applicant testified that the applicant was the father of the unborn child.

On 30 September 1999 she attended the East Melbourne fertility clinic and terminated
the pregnancy. The complainant said the applicant attended with her and paid in cash for
the termination. On a day or two before the termination, the complainant said she and the
applicant visited a Hotel around the Springvale Road area (Counts 8 and 9). (The applicant
was acquitted of Count 8 — oral penetration).

From this time the applicant and the complainant continued to have intercourse, but
the complainant was trying to ‘back down’ from the relationship. The complainant gave
evidence about an occasion in the middle of October 1999, where the applicant drove
her to a service lane and they had intercourse there (Counts 10 and 11). The applicant
said the last time they had intercourse was in December 1999.

106 Criminal Justice Parts Ill - VI



On 10 August 2006, at the instigation of police, the complainant telephoned the applicant
and the conversation between them was recorded. This conversation contained no clear
admissions, although the applicant seemed to acknowledge a sexual relationship of some
kind with the complainant. In his record of interview, the applicant denied having a sexual
relationship with the complainant and denied seeing her after she finished Year 12. The
applicant was later presented with the fact and substance of the taped conversation. The
applicant gave evidence at trial. He said that there was one occasion on which he had
intercourse with the complainant. That was in January 2000, after she had finished her
studies in Year 12. The complainant denied any contact with the applicant during the year
after she completed Year 12.°%

The Victorian Court of Appeal allowed Morrow’s appeal against conviction due to a number of
errors in the directions given by the trial judge, including as to forensic disadvantage and breach
of the rule in Browne v Dunn.> It also found that the verdicts were unsafe and unsatisfactory
due to latent duplicity arising from a lack of particularisation as to which of the series of acts of
which the complainant gave evidence were relied on for some of the counts.>®

In his subsequent retrial on some counts, as the Tribunal stated, Morrow pleaded guilty to
five counts of sexual penetration of a 16- or 17-year-old child under his care, supervision or
authority under section 48 of the Crimes Act 1958 (Vic).>%

In Queensland, under the Commission for Children and Young People and Child Guardian Act
2000 (Qld), an offence under a law of another jurisdiction will be a disqualifying offence if it
would have constituted a relevant offence if committed in Queensland.

The problem here was that Queensland had no equivalent offence. The only relevant offence
was rape, which is a disqualifying offence if it is committed against a child under the age of 18
years. However, the charge of rape would require proof of the absence of consent.

Under section 348(2) of the Criminal Code (Qld), consent will be vitiated if obtained by the
‘exercise of authority’. The Tribunal stated that the phrase ‘exercise of authority’ does not
appear to have been considered judicially since it was inserted in the Criminal Code in 2000.
However, they stated:

A teacher does not by virtue of being a teacher, exercise authority over a person, although
a relationship of authority exists. Whether or not Mr Morrow would be considered to have
exercised authority over the student concerned, thereby vitiating any consent she gave, is
unknown. It was not relevant to the charges brought against him in Victoria. Accordingly,
it is not known whether Mr Morrow’s actions would have constituted the Queensland
offence of rape.>*® [Emphasis added.]

The Tribunal did not accept that Morrow was an excluded person within the definition of the
Act and so refused leave for the QCT to withdraw the disciplinary proceedings. It directed that
the disciplinary proceeding be listed for hearing.>*
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When the matter was then listed for hearing of the disciplinary referral on the papers, QCT
made a further application to withdraw the disciplinary proceedings, again arguing that
Morrow is an ‘excluded person’ under the Act but advancing a different reason for this status.>'?
This time, QCT argued that he was a ‘relevant excluded person’ because he is subject to
offender reporting obligations under the Child Protection (Offender Reporting) Act 2004 (Qld)
(the CPOR Act). The CPOR Act includes persons who are ‘corresponding reportable offenders’

in other jurisdictions, including under the Sex Offenders Registration Act 2004 (Vic).

Under the Sex Offenders Registration Act 2004 (Vic), Morrow was required to report for life.
The Tribunal found:

As a result, he is a corresponding reportable offender in Queensland under section 7, and
also a reportable offender under section 5 of the CPOR Act. By virtue of section 39 of the
CPOR Act, he must report in compliance with the recognised foreign reporting period,
namely for life.

While he is subject to those offender reporting obligations, he is both a relevant excluded
person and an excluded person under the Act. As a consequence, he is ineligible to apply
for teacher registration in Queensland. It appears that he will remain ineligible to do so
for life.

Mr Morrow raises the possibility that he may seek suspension of the reporting obligations.
Both the CPOR Act and the Sex Offenders Registration Act 2004 (Vic) provide for the
Supreme Court in the relevant jurisdiction to suspend reporting obligations, in essence, after
15 years of reporting. Whether or not he ultimately proceeds to do so, and if he does make
application, whether he succeeds cannot be known at this stage. Even if he did apply and
succeed at some point, and then sought teacher registration, which he suggests he will not
do, registration is not an automatic process.

Disciplinary proceedings are protective, not punitive in nature. The tribunal is

satisfied that the public interest is protected as a consequence of Mr Morrow’s status as
an excluded person. In all of the circumstances, it is appropriate for leave to be granted to
QCT to withdraw the disciplinary referral relating to Mr Morrow.>** [References omitted.]

Ultimately, then, it was the reporting requirements that flow from being a registered sex
offender that made Morrow an ‘excluded person’ and ineligible to be a teacher in Queensland,
not his convictions in Victoria for sexually abusing his student.
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13.4.2 R v Howes (2000)

In R v Howes,*** the accused, a teacher, was charged with 22 counts relating to three complainants,
but the presentment was severed and three separate trials were ordered. In the second trial, he
was acquitted on a count of rape of his student but was convicted on the alternative count of sexual
penetration with a 17-year-old under his care, supervision or authority under section 48 of the
Crimes Act 1958 (Vic). The Victorian Court of Appeal upheld the conviction.

An issue on the appeal was whether a pupil could cease to be under the teacher’s care,
supervision or authority if they had arranged to meet off school premises and outside of school
hours when the sexual penetration occurred.

In year 11, the complainant had been in the accused’s maths and chemistry classes. She gave
evidence of his conduct towards her that could be characterised as grooming (such as discussing
sex and his relationship with his wife). She gave evidence that he offered to meet her at a
university to show her around. He then took her back to his flat, gave her alcohol, insisted they
play strip poker and then had penile vaginal intercourse with her. In summary in cross-examination,
she said that:

the meeting at the university was a private one unconnected with the teacher and student
relationship. She did not regard herself as being under his supervision when she went to
the flat. She believed there was not the relationship of teacher and student in the sense
of her being on some excursion under the applicant’s supervision or authority.”*

The accused gave evidence denying any sexual encounter and saying that at no time had he said
or done anything inappropriate.>®

Justice Brooking discussed how the words ‘care, supervision or authority’ should be interpreted,
including by reference to the purpose of the offences, and how juries could be assisted in
understanding them.>Y

He concluded that:

In my opinion, if a jury is satisfied that a standing relationship of care, supervision or
authority was established between two persons, and that it still existed as a standing
relationship on the day on which penetration took place, the jury may convict
notwithstanding that the occasion on which penetration took place was not connected
with and did not arise out of the relationship and the parties were not acting in any sense
in the capacities which gave rise to the relationship.>!®

Justice Winneke, President of the Court of Appeal, stated:
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In my view, the words [under the care, supervision or authority] are apt to describe
circumstances which are wider than those which demonstrate that the child complainant is,
at the time of sexual penetration, actually or temporally under the care, supervision or
authority of the accused (for example, baby-sitters or child-carers). The offence created by
the section is also aimed at those who, by virtue of an established and on-going relationship
involving care, supervision or authority, are in a position to exploit or take advantage of the
influence which grows out of that relationship. The words of the section cannot sensibly
mean that, in a case such as the present, a child pupil ceases to be under the care,
supervision or authority of his or her teacher when a teaching period concludes, or when
school ceases for the day, or even when the school goes into temporary recess. It certainly
cannot mean, in my view, that the relevant relationship ceases to exist because the parties
agree during school session, to meet at a place remote from the school. That this was the
intention of the Parliament in creating the offence becomes clear from the speech of the
Minister when introducing, in 1980, the Bill which first created the concept of ‘care,
supervision or authority” as an element of sexual offences. He said:

‘The Government is of the view that all young persons in this age category, whether
boys or girls, should be protected from exploitation by all persons in positions of
responsibility, that is, teachers, scout leaders, youth leaders, babysitters and such
like.*° [References omitted.]

He also stated:

It remains, of course, a question of fact and degree in a particular case, whether the
complainant, at the time of penetration, is under the care, supervision or authority of the
accused. But where, in cases such as the present, that relationship is an on-going one, the
question is not to be answered by narrowly construing the circumstances in which sexual
penetration occurred; but rather by considering whether the special position of responsibility
arising from the relationship of teacher and pupil continues to subsist between the parties at
the time of such penetration. The relevant question is whether a relationship of the stated
kind exists at the time of penetration, and not necessarily whether the accused is actually
exercising or exploiting his position of advantage at that time. The responsibility arising from
that relationship cannot be turned ‘on and off” at the whim of the parties. Rather it will
subsist so long as there exists a teacher/pupil relationship which gives rise to a capacity in
the teacher to exploit or take advantage of the influence which the words creating the
offence imply that he or she has over the pupil and so long as there exists the need, which
the offence also implies, to protect the child from such capacity for exploitation; and this is
so notwithstanding that the pupil may regard himself or herself as sexually mature. The
purpose of s.43 [sic — 5.48] is to impose restraint on the accused, not the victim. It is for this
reason that the question whether, at the relevant time, the complainant was under the care,
supervision or authority of the applicant, is not to be answered by evidence on the part of
the complainant that she did not regard herself as being under the authority of the applicant
at that time, or by her evidence that she was not compelled to go into the premises where
penetration occurred.>?°
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In relation to the purpose of the offence and what should be said to juries, Brooking JA stated:

What more should be said to juries? It is appropriate to tell them to consider the three
words [care, supervision, authority] in the context in which they appear, that of creating a
sexual offence. They may be told that what is often called the age of consent for acts of
sexual penetration is fixed by the law at sixteen as a general rule but that Parliament has
chosen to give special protection by raising the age of consent by two years for the
protection of sixteen and seventeen-year-old children against what Parliament has called,
in a general statement of its purposes, ‘exploitation by persons in positions of care,
supervision and authority’. ... Juries may be told that the obvious purpose underlying the
section is to protect sixteen and seventeen-year-olds from being taken advantage of by
persons who are in a position to influence them. They may be told that the section is
concerned to protect young people, and often, protect them from themselves ...>*

13.4.3 Lydgate (a pseudonym) v The Queen (2014)

In Lydgate (a pseudonym) v The Queen,>** the accused was charged with one count of sexual
penetration of a child under his care, supervision or authority under section 48 and five counts
of committing an indecent act with or in the presence of a child under his care, supervision or
authority under section 49 of the Crimes Act 1958 (Vic).

The trial judge reserved a number of questions for determination by the Court of Appeal.

The accused had been the principal of the victim’s school, but the sexual acts occurred after
he had resigned as principal. The issue was whether the victim remained under his ‘care,
supervision or authority’ and whether evidence of the former relationship of principal and
student was relevant and admissible to prove that, at the time of the sexual activity, the victim
was under his care, supervision or authority.

Justice Beach summarised the undisputed core facts as follows:

(a) the complainant was 17 years of age at all relevant times;

(b) during 2012, the complainant was a year 11 student at a school at which the
accused was employed as the principal;

(c) although the accused was not a classroom teacher of the complainant, the
complainant was under his care, supervision or authority while he was the
principal and she was a student;

(d) an inappropriate relationship, excluding sexual activity, developed between the
complainant and the accused during the accused’s employment as principal;

(e) in December 2012, the accused was suspended from his employment;

Royal Commission into Institutional Responses to Child Sexual Abuse 111



(f) following that suspension, the accused continued to communicate with the
complainant via text messages on a mobile telephone, and the communications
became sexual in nature;

(g) in January 2013, the accused resigned his position as principal; and

(h) between 9 February and 2 May 2013 (the dates on the indictment), the accused
engaged in a sexual relationship with the complainant.>*

Justice Beach, with Maxwell P agreeing,®** held that the reserved questions should be answered
to the effect that admissibility of evidence of the former relationship (principal and student) to
prove care, supervision or authority depends on the test of relevance. He stated:

The mere proof that an accused was in a position to exploit or take advantage of an
influence that might have grown out of a former relationship could not, without more,
establish that the complainant was under the accused’s care, supervision or authority after
the former relationship ended.?

Further, the former relationship is more likely to be relevant if there is temporal proximity
between the former relationship and the sexual activity.>?

Justice Tate proposed that the first reserved question should be answered differently. She stated:

The prosecution cannot rely solely on a former standing relationship to prove that a
complainant was under the care, supervision or authority of an accused at the time
of the offending. ...

However, the existence of a former standing relationship will always be relevant to the
guestion of whether an ad hoc relationship of care, supervision or authority exists at the
time of the offending, within the meaning of s 55 of the Evidence Act 2008 (Vic). This is

so because the existence of a former standing relationship will always raise an assessment
of the probability that an ad hoc relationship was later established, when compared to
circumstances where there had been no former standing relationship. That is, the
existence of a former standing relationship means that the later establishment of an ad
hoc relationship is more probable, at least to some degree, than it would have been if
there had been no earlier standing relationship.

The critical issue is not one of relevance but of admissibility and of probative value.

Depending on the evidence of the nature of the relationship during the time of the
offending, a former standing relationship may be admissible to prove that a complainant
was under the care, supervision or authority of an accused at that time. If a judge on a voir
dire concludes, on the basis of independent evidence about the circumstances between
an accused and a child after the standing relationship has come to an end, that the
circumstances are capable at law of establishing that the child is, at the time of the
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offending, under the care, supervision or authority of the accused, then the prosecution
should be entitled at trial to rely on evidence of the former standing relationship to prove
that when the sexual activity took place the child was under the care, supervision or
authority of the accused, for example, by exploiting the influence that grew out of the
former standing relationship. To admit evidence of the former standing relationship
without applying a threshold test on a voir dire as a safeguard would be to extend the
offences under s 48 and s 49 of the Act beyond their statutory boundaries.>?’

‘Lydgate’ was back before the Victorian Court of Appeal in 2016,°%® appealing against his
conviction for three counts of committing an indecent act with a child aged 17 who was under
his care, supervision or authority. The jury had acquitted him of the other 14 counts in relation
to sexual activity with the same complainant.

Lydgate sought leave to appeal on the ground that the verdicts on the three counts of which he
was convicted were unsafe and unsatisfactory because the finding that the child was under his
care, supervision or authority at the time of those offences was inconsistent with the verdicts of
not guilty on the remaining 14 counts.

The court gave further detail of the conduct, as follows:

The applicant was the principal of the school attended by the complainant in 2012.

In that year the complainant was in year 11 and, at the relevant time, was 17 years of age.
In about November, the applicant and the complainant began exchanging text messages
and having phone calls which were personal and unrelated to school matters. The
complainant did not discourage this contact and she participated in it. But she also
informed a teacher at the school, who had the role of mentor with her, of at least some
of what was passing between them. As a result, on 8 December 2012 the school council
suspended the applicant while the matter was investigated.

The applicant and the complainant continued their contact, notwithstanding a meeting
between the complainant’s mother, the complainant and the applicant at a coffee shop later
in December 2012 when the complainant’s mother asked them both to cease all contact.
The interchange between the two of them became increasingly intimate over the summer
school holiday period, although no physical sexual contact occurred during that time.

For much of that time the complainant was in India with her family and a friend.

On 22 January 2013 the applicant resigned his position as principal of the school.
The complainant learnt that the applicant would not be continuing as principal whilst
she was still in India.

The complainant returned to Australia on 27 January 2013. By this time both her parents
and her mentor at the school were actively trying to prevent contact between her and the
applicant. Despite the difficulties put in their way, the contact by text, emails and phone
calls continued.
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The first physical sexual contact between the applicant and the complainant occurred on
9 February 2013 at a cinema. This was referred to as the ‘cinema’ incident. It was the
subject of the three charges on which the applicant was convicted. The only matter in
issue at the trial on these charges was whether at that time the complainant was under
the applicant’s care, supervision or authority.

After the cinema incident the complainant attempted to break off contact with the
applicant. For a period of some weeks she did not contact him herself and she rebuffed his
attempts to contact her. She sent him a long text message terminating the relationship,
which was referred to during the trial as the ‘goodbye’ text.

According to the complainant’s evidence, contact with the applicant resumed after
she mistakenly sent a text message intended for someone else to the applicant on
17 March 2013.

Thereafter, a series of sexual encounters occurred at various locations, the first of which
was on 22 March 2013. These encounters were the subject of the 14 charges on which the
applicant was acquitted. Again, the only issue at the trial in relation to those charges was
whether at the time of the sexual encounters the complainant was under the applicant’s
care, supervision or authority.”*

Justices Redlich and Whelan held that the guilty verdicts were open on the evidence and could
be reconciled with the not guilty verdicts on the other counts in manner that was ‘both logical
and reasonable’. They dismissed the appeal.>*

Justice Priest, in dissent, held that the convictions were inconsistent with the acquittals and
would have allowed the appeal. In his view, the evidence was not capable of establishing that
the complainant was under Lydgate’s care, supervision or authority when sexual activity

took place.”®!

13.4.4 R v King (2013)

In R v King,>** the accused was charged with eight counts of child sexual abuse offences against
five complainants. The court (Higgins CJ, Katzmann J and Nield AJ) summarised the offences
as follows:

lan Harold King is charged with three counts of engaging in sexual intercourse without
consent and five counts of committing acts of indecency without consent, in each case
knowing or being recklessly indifferent as to whether the complainants consented.

The conduct in question allegedly occurred at different times over a nine-year period
between 1 April 1989 and 1 July 1998 and involves five complainants. The complainants
were then young men in their mid to late teens, enthusiastic cricketers keen to improve their
skills. The accused was a man in his forties, a cricket coach and a former player of some
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repute. The Crown case is that at all relevant times the accused was the complainants’
cricket coach and mentor and that he used that position to facilitate sexual contact with the
complainants and to procure their consent to the activities the subject of the charges.”*

The Crown sought to rely on both tendency and coincidence evidence. We discuss tendency
and coincidence evidence in Part VI.

The trial judge ordered separate trials and the Crown sought leave to appeal against that decision.

The accused did not dispute the sexual acts but disputed that they were non-consensual.
The Crown case was that, if the complainants did consent, consent was negated by then
section 92P(1)(h) of the Crimes Act 1900 (ACT) (now section 67(1)(h)). That provided for
negating consent caused ‘by the abuse by the other person of his position of authority over,
or professional or other trust in relation to, the person’.

The substantive issue was whether the trial judge erred in interpreting whether the accused
committed an ‘abuse’ of his position of authority or trust because:

there was no allegation that he [the accused] did ‘some act connected with his position
calculated to deprive the apparent consent of the complainants of any reality’, such as by
offering to ensure their selection or by threatening to block their selection in return for
sexual favours.

The Crown contends that the trial judge erred by imposing ‘a superadded requirement’
that the accused ‘did some act connected with his position calculated to deprive the
apparent consent of the complainants of any reality’. The Crown submits that in order to
negate consent it merely had to prove that the accused was in a position of authority over,
or trust in relation to, the complainants and that the complainants’ consent was obtained
through abuse of that position. The Crown submits that the trial judge’s imposition of the
‘superadded requirement’ resulted in the order for separate trials so that that order was
infected by error.>*

The Crown’s tendency notice listed the following tendencies that it alleged the accused had:

* to use his role as a cricket coach to develop a close relationship with young males
by positioning himself as a mentor

* to use this close relationship to groom the young males

* touse his role as a cricket coach to introduce sexual topics into conversations with
young males

* to buy gifts for young males as a means of grooming them to engage in sexual activity

* to attempt to normalise sexual contact with young males in order to develop
sexual contact

* to use pornography to normalise sexual contact with young males
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* torelate sexual performance to cricket performance
* to perform sexual acts on young males
* to be attracted to young males to whom he acted as a cricket coach

* to use his position of trust to facilitate sexual contact with young males he coached.>**

The Australian Capital Territory Court of Appeal held that:

The relevant question under s 92P(1)(h) was not whether the facts set out in the tendency
notice could lead to a finding that ‘the accused did an act connected with his position of
authority or trust calculated to deprive the apparent consent of the complainants of any
reality’. The relevant question was whether the facts set out in the notice could lead to a
finding that the accused abused his position by engaging in sexual acts with the complainants.
To ‘abuse’ a position means no more than to misuse it, in other words, to use it for an
improper purpose. His Honour’s conclusion that something more is required is incorrect.>®

The Court of Appeal continued:

After his Honour’s judgment was published, this Court published its judgment in

Gillard v The Queen [2013] ACTCA 17 (‘Gillard’). In that case his Honour’s interpretation of
the meaning of abuse in the context of para (h) was emphatically rejected. ... The Court
held at [93]:

We accept that a threat or a bribe relevant to the relationship concerned would be likely to
constitute an abuse of authority or trust placed in an accused. We also consider that an
explicit reminder to a complainant about the nature of that relationship would be likely to
support a claim that an apparent consent to sexual activity was obtained through an abuse
of the position of authority or trust. However, we are not satisfied that s 67(1)(h) requires
anything in the nature of an explicit invoking of the relationship in order that an abuse for
the purposes of that provision can be made out. We see no reason why the abuse may not
be implied in the exchanges between the parties, or simply implicit in the relationship,
especially where it has been the basis for prior sexual activity of a similar kind. It will
depend in each case on the particular facts and the circumstances in which the act is
committed. Whether an accused was in a position of authority or trust, and whether any
particular ‘consent” was obtained through an abuse of that position, are questions of fact
that are properly left to a jury.>®’

As to the admissibility of the tendency evidence, the court stated:

When the correct test is applied, it can be seen that the evidence was relevant.

The Crown seeks to establish a pattern or a modus operandi of the accused using his
position as a coach and/or mentor as a means of facilitating sexual contact with adolescent
males. ... In relation to any one of the charges, it is open to a jury to conclude that the
accused abused his position of authority or trust as a cricket coach and/or mentor by using
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the position as a means to ingratiate himself with young men for the purpose of gratifying
his sexual appetite. Logically, if he behaved in such a way for the alleged purpose in
relation to one complainant, it is likely that, if he behaved in the same way or ‘a strikingly
similar way’ (to use the old terminology) in similar circumstances in relation to another,
that he did so for the same purpose. Thus, evidence in one case that he behaved in the
ways set out in the tendency notice could rationally affect the assessment of the
probability that he did so in the other cases.>®

The court also set aside the trial judge’s decision to refuse to allow the Crown to lead
coincidence evidence.”® The matter was remitted to the trial judge, who was left to determine
whether the tendency and coincidence evidence had significant probative value, sufficient to
substantially outweigh any prejudicial effect on the accused.>*

13.5 Discussion and conclusions

Submissions in response to the Consultation Paper did not identify any gaps in the recognition
of relationships of authority as aggravating factors in child sexual abuse offences.

In relation to our request for submissions as to whether it would be preferable for all
jurisdictions to adopt person in authority offences applying to children up until the age of 18
years rather than allowing authority to vitiate consent to sexual activity, the Tasmanian DPP
submitted that, in Tasmania, the provision to vitiate consent had been used successfully and
that, effectively, no change was required.

The cases cited by the Law Society of New South Wales, which we discussed in section 13.4,
cause us some concern. The Law Society of New South Wales submitted that the test should be
‘abuse’ of a position of authority and not merely ‘existence’ of a position of authority, but we do
not agree.

As Brooking JA said of the Victorian offence in R v Howes, these offences are ‘concerned to
protect young people, and often, protect them from themselves’>*

The statement by the Queensland Civil and Administrative Tribunal in Queensland College of
Teachers v Morrow>*? highlights the difficulty. It stated:

A teacher does not by virtue of being a teacher, exercise authority over a person, although
a relationship of authority exists. Whether or not Mr Morrow would be considered to
have exercised authority over the student concerned, thereby vitiating any consent she
gave, is unknown.>*

While the Law Society of New South Wales calls for ‘abuse’ rather than ‘exercise’ of a position
of authority, the same concern arises.
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While the Australian Capital Territory Court of Appeal’s decision in R v King>** — that ‘to

“abuse” a position means no more than to misuse it, in other words, to use it for an improper
purpose’™* —might allay the concern to some extent, it is not clear what extra evidence a court
would require to prove either ‘abuse’ or ‘exercise’ of authority.

We have no hesitation in saying that a schoolteacher should not engage in any sexual conduct
with his or her 16- or 17-year-old students. There are no circumstances in which we would
say that a student should be accepted to have consented freely to that conduct without
being affected by the unequal position between the schoolteacher and student. There are

no circumstances in which we would accept that such a ‘relationship” was not exploitative.

If the schoolteacher and student really want to be together, they can cease the relationship
of schoolteacher and student or wait until the student leaves school or turns 18.

We do not see what evidence of ‘abuse’ —in the sense of misuse — or ‘exercise’ of authority
should be needed beyond the existence of the relationship of authority. Schoolteachers should
not engage in sexual conduct with their students, and we do not think it unreasonable that

the criminal law requires this of them. We suspect many, if not most, schoolteachers would

be appalled by such conduct, appreciating how exploitative any such relationship must be and
recognising the long-term damage it could do to the student. That the student appears to be an
enthusiastic participant in or even the instigator of the contact should be no excuse —teachers
should be expected to be able to act professionally and exercise self-control.

Drawing on the ‘special care’ categories in section 73(3) of the Crimes Act 1900 (NSW), we have
no hesitation in concluding that the position that applies to schoolteachers should also apply to
persons such as:

* astep-parent, guardian or foster parent of the victim, or the de facto partner of a
step-parent, guardian or foster parent of the victim

e custodial officers of an institution in which the victim is an inmate

* ahealth professional if the victim is a patient of the health professional.

The Law Society of New South Wales and Legal Aid NSW submitted that the other category

of ‘special care’ in section 73(3) of the Crimes Act 1900 (NSW) — where the offender has an
established personal relationship with the victim in connection with the provision of religious,
sporting, musical or other instruction to the victim —is too broad and that it should be narrowed
or a similar-age consent defence should be available.

Given the breadth of the types of instruction included and the potential informality of the
circumstances in which they could be given, circumstances might arise where there is not
inequality between the parties and any sexual contact between them may not necessarily be
exploitative. In these circumstances, it might not be appropriate for the criminal law to deny
children who are over the age of consent the ability to consent to such sexual contact.
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However, it is clearly the case that relationships formed through these types of instruction can
provide opportunities for the instructor to gain access to children and to abuse them. Our public
hearings have examined many circumstances involving religious instruction, and we have also
examined circumstances involving sporting and musical instruction.

We do not consider that this category of relationships of ‘special care’ should be narrowed
or removed.

We note that Victoria has re-enacted its categories of care, supervision or control in section 37
of the Crimes Act 1958 (Vic). The definition is inclusive, and some 12 categories of relationship
are listed. They include the child’s sports coach and, in relation to religious instruction, ‘a
religious or spiritual guide, or a leader or official (including a lay member) of a church or
religious body, however any such guide, leader, official, church or body is described, who
provides care, advice or instruction to [the child] or has authority over [the child]".>*

This category appears to be at least as broad as the New South Wales category in relation to
religious instruction and may be broader.

Victoria has provided the following defences in the Crimes Act 1958 (Vic):

* the ‘offender’ reasonably believed that the child was 18 years of age or more: s 49X
« the ‘offender’ and child were married: ss 49Y(1)(a), 49Y(2)(a)

* the ‘offender’ and child were in a domestic partnership, the ‘offender’ was not more
than five years older than the child and the domestic partnership commenced before
the child came under the ‘offender’s’, care, supervision or authority: ss 49Y(1)(b),
49Y(2)(b)

* the ‘offender’ reasonably believed that the ‘offender’ and child were married or in a
domestic partnership: s 497

* the ‘offender’ reasonably believed that the child was not under the ‘offender’s’ care,
supervision or authority: s49AZ.

The only ‘similar-age consent defence’ in Victoria is effectively where the ‘offender’ and child
are in a domestic partnership that commenced before the relationship of care, supervision
or authority.

A similar-age consent defence could be considered. However, the appropriateness of such

a defence would need to be considered carefully. A ‘victim” who did not come to see the
relationship as exploitative would be unlikely to complain or give evidence as a complainant.
Further, while the ‘victim” and ‘offender’ being of the same age might reduce the likelihood
of inequality and exploitation, it does not necessarily eliminate them.
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Similarly, a defence based on the ‘offender’ reasonably believing that the child was not under
the ‘offender’s’ care, supervision or authority might be considered. However, we note concern
about potential uncertainty for a jury as to whether a relationship of authority continues ‘out of
hours’, and we would not want any reasonable belief defence to be available in circumstances
where the person in a position of authority in relation to the child wished to argue that the
position of authority only applied at certain locations or times, or in certain settings, such that
the authority could be ‘switched on and off".

Recommendations

27. State and territory governments should review any position of authority offences
applying in circumstances where the victim is 16 or 17 years of age and the offender is
in a position of authority (however described) in relation to the victim. If the offences
require more than the existence of the relationship of authority (for example, that it be
‘abused’ or ‘exercised’), states and territories should introduce legislation to amend the
offences so that the existence of the relationship is sufficient.

28. State and territory governments should review any provisions allowing consent to be
negatived in the event of sexual contact between a victim of 16 or 17 years of age and an
offender who is in a position of authority (however described) in relation to the victim. If
the provisions require more than the existence of the relationship of authority (for example,
that it be ‘abused’ or ‘exercised’), state and territory governments should introduce
legislation to amend the provisions so that the existence of the relationship is sufficient.

29. If there is a concern that one or more categories of persons in a position of authority
(however described) may be too broad and may catch sexual contact which should
not be criminalised when it is engaged in by such persons with children above the age
of consent, state and territory governments could consider introducing legislation to
establish defences such as a similar-age consent defence.
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14 Limitation periods and immunities

14.1 Introduction

Historically, some child sexual abuse offences have been subject to a limitation period. The
limitation period imposes a maximum period from the date of the alleged offence during which
a prosecution may be brought. If that time limit has expired, the offence essentially lapses and it
is too late to prosecute.

Generally, limitation periods have reflected the law’s concern to achieve finality and, in criminal
law, to avoid unfairness to the accused. However, given what we know about the time many
victims and survivors will take to report child sexual abuse, limitation periods clearly have the
potential to cause real injustice in protecting an alleged perpetrator from being charged.

This has been recognised for some time.

For example, in 1992 the New South Wales Government introduced legislation to remove the
limitation period of 12 months which applied to some child sexual abuse offences where the
child was aged 14 or 15 years at the time of the offence. In the second reading speech, the then
Attorney General, Minister for Consumer Affairs and Minister for the Arts said:

The historical basis of the section was to protect the accused by limiting the time for
commencement of certain sexual assault prosecutions to six months after the date of the
offence. This was designed to prevent the possibility of a complainant blackmailing an
innocent man. The time limit was later extended to 12 months. As we are now aware,
there may be many reasons why a victim might fail to complain within 12 months of the
offence. Often too victims will not initially disclose all of the offences that have occurred,
but may do so over a period of time ...

To allow offenders to avoid prosecution because of the lack of early complaint of a child of 14
years or over is therefore unjustifiable, and section 78 will be repealed under this bill.>*

A number of survivors have told us in private sessions of the difficulties they have encountered
because of limitation periods when they tried to pursue a criminal justice response to the abuse
they suffered. We have heard a number of examples from South Australia and the Australian
Capital Territory. Concerns have also been raised with us about limitation periods in New South
Wales, and we are aware that the issue has arisen in other jurisdictions.

There are two aspects to the effective repeal of limitation periods:

*  First, the limitation period itself must be repealed so that there is no longer any
limitation period within which a prosecution for the offence must be brought.
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« Secondly, any immunity which has already arisen for a perpetrator as a result of the
operation of the limitation period up until the time it was repealed must be abolished.
This effectively allows the repeal of the limitation period to operate retrospectively.
Otherwise, merely removing the limitation period will not ‘revive’ the opportunity
to prosecute for offences where the limitation period had already expired. This second
step must be taken to enable those previously protected by a limitation period to
be prosecuted.

In submissions in response to the Consultation Paper, a number of interested parties

commented on limitation periods and immunities. Some identified similar issues in relation
to the interpretation of offences and the removal of common law presumptions.

14.2 Repeal of limitation periods

14.2.1 New South Wales

As noted above, in 1992 New South Wales repealed the limitation period for some child sexual
abuse offences where the child was aged 14 or 15 years at the time of the offence.>*®

The repealed provision provided:
78 Limitation

No prosecution in respect of any offence under section 61E (1), 66C (1), 66D, 71, 72

or 76 shall, if the person upon whom the offence is alleged to have been committed
was at the time of the alleged offence over the age of fourteen years and under the age
of sixteen years, be commenced after the expiration of twelve months from the time of
the alleged offence.

The offences covered by the limitation period included sexual and indecent assault offences,
carnal knowledge and attempts to commit these offences.

It is now clear to us that New South Wales did not take, and has not subsequently taken, the
further step of removing any immunity that had already arisen under the limitation period.

In the Consultation Paper, we stated that we had been told of one matter — not involving
institutional child sexual abuse — that apparently cannot now be prosecuted because of the effect
of the limitation period, despite the fact that the limitation period was repealed more than 20
years ago. We have been provided with a confidential submission in relation to that matter, which
we discuss in section 14.3. While the abuse may not be alleged to have occurred in an institutional
context within the meaning of our Terms of Reference, we note that it was not familial abuse and
it appears to have allegedly occurred in the context of casual employment.
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14.2.2 South Australia

Originally, section 55(3) of the Criminal Law Consolidation Act 1935 (SA) imposed a six-month
limitation period for charging a particular carnal knowledge offence.

In 1952, the Criminal Law Consolidation Act 1935 (SA) was amended to remove the six-month
limitation period and to replace it, in section 76A, with a limitation period of three years in
respect of any sexual offence.

In 1985, section 76A was repealed with effect from 1 December 1985. From that date, there
was no longer any limitation period on charging sexual offences. However, charges could not
be laid for offences where the limitation period had already expired before 1 December 1985.

In 2003, South Australia enacted the Criminal Law Consolidation Act (Abolition of Time Limit for
Prosecution of Certain Sexual Offences) Amendment Act 2003 (SA). Section 72A of the Criminal
Law Consolidation Act 1935, as inserted in 2003, provides:

72A — Former time limit abolished

Any immunity from prosecution arising because of the time limit imposed by the former
section 76A is abolished.

This has removed any immunity that had previously arisen under the limitation period in section
76A before 1 December 1985 and has given the repeal of the limitation period retrospective effect.

14.2.3 Australian Capital Territory

In 2013, the Australian Capital Territory amended the Crimes Act 1900 (ACT) to insert a new
section 441 as follows:

Retrospective repeal of limitation period on criminal proceeding for particular
sexual offences

(1) Despite any law previously in force in the Territory that limited the time in which
a criminal proceeding could be begun (a limitation law) for an offence against a
repealed sexual offence provision, a criminal proceeding for the offence may be
begun as though the limitation law had never been in force.

(2) To remove any doubt, any right acquired by a person because of the
commencement of the 1951 Act, or the 1976 Ordinance, not to be prosecuted
for an offence against a repealed sexual offence provision is abrogated.
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‘Repealed sexual offence provision’ is defined to include particular offences under the Crimes
Act 1951 (ACT) and the Law Reform (Sexual Behaviour) Ordinance 1976 (ACT).

Some limited exceptions to the retrospective removal of the limitation period were inserted into
section 441A of the Crimes Act 1900 (ACT). They appear designed to prevent prosecutions that
would no longer be in line with community standards.

14.2.4 Victoria

In 2015, Victoria enacted the Crimes Amendment (Sexual Offences and Other Matters) Act 2014
(Vic). It inserted a new section 7A in the Criminal Procedure Act 2009 (Vic) to abolish any immunity
from prosecuting because of time limits imposed under various former sexual offences.

In its submission in response to the Consultation Paper, the Victorian Government responded
to the suggestion in the Consultation Paper that limitation periods should be removed with
retrospective effect but that the removal should not revive any sexual offences that are no
longer in keeping with community standards.>*

The Victorian Government stated that the Crimes Amendment (Sexual Offences and Other
Matters) Act 2014 (Vic) addressed this issue.>* It quotes as follows from the explanatory
memorandum to the Act:

Clause 10 [of the Bill] provides for a new section 7A in the Criminal Procedure Act 2009.
Subsection (1) of this new section removes any immunity from prosecution arising because
of the time limits on the prosecution of certain sexual offences against children committed
prior to 1991. Those historical time limits on prosecution currently continue to operate
even though the legislative provisions creating the relevant offences (dating back to 1928)
have been repealed. The effect of this provision is that the immunity from prosecution
gained from the existence of the time limit on the commencement of proceedings is
removed. This means that these historical sexual offences against children can now be
prosecuted. This provision is modelled on that enacted in South Australia in the Criminal
Law Consolidation (Abolition of Time Limit for Prosecution of Certain Sexual Offences)
Amendment Act 2003. The High Court held in PGA v The Queen [2012] HCA 21 that the
repealing provision did not create retrospective criminal liability, but did effectively remove
the immunity that had applied after a specified period of time from the date of the alleged
offence if a complaint had not been made within that period of time.

New section 7A(2) provides that subsection (1) does not apply if the relevant conduct
would not constitute an offence under Victorian law applicable immediately before
the commencement of clause 10 of the Bill. This means the historical time limits on
prosecuting certain sexual offences against children will not be abolished where the
conduct alleged would not constitute a sexual offence under current laws, as at the
commencement of clause 10.
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New section 7A(3) provides that where a prosecution of a person is enabled by the
removal of the times limits by subsection (1), then that person may rely on certain
defences that are currently available in relation to equivalent contemporary offences.

For example, where a person is charged with a historic sexual offence against a child under
16 years, consent may be a defence where the person believed on reasonable grounds
that the other person was 16 years or older. This defence applies to the contemporary
offence of sexual penetration of a child under 16 years but did not apply to some of the
historic sexual offences against children under 16.>%!

The Victorian Government submitted that:
The removal of historical time limits in Victoria does not revive sexual offences which no
longer constitute an offence under current laws and extends existing defences to historical

offences. This provides an effective mechanism for addressing injustice without
inappropriately criminalising certain conduct.>>?

14.3 What we were told in submissions and Case Study 46

In their submissions, many survivors and survivor advocacy and support groups expressed
support for the removal of all limitation periods.>*?

Ms Robyn Knight submitted:

It is clear now that child sexual abuse victims often don’t disclose the information until
they are in a position of reflecting back on their lives. In my case it wasn’t until 38 years
later. It wasn’t until | had reached a point in my life where | was content and secure enough
to revisit such a terrible time. My abuser is still a paedophile 38 years later, he still
committed a crime and he should still have to pay for it despite how long ago it happened.
Limitation periods must be removed.>>*

Relationships Australia NSW submitted:

All remaining limitation periods that prevent charges being brought for child sexual abuse
offences should be removed. Survivors of childhood abuse report that they feel they have
to ‘work so hard’ to prove to the present day authorities, the police and judicial system,
that they were abused.>

Care Leavers Australasia Network (CLAN) submitted:

Obviously, CLAN is also in support of abolishing any remaining limitations periods.

Both civil and criminal limitations periods should be removed for ALL child abuse offences,
not just sexual abuse. The damage that ANY child abuse can do to a person is extensive
and often many have not been able to recover. The physical and psychological damage of
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ALL types of abuse can last a lifetime and affect a person in all areas of their life. This sort
of damage should be addressed by the courts and these victims need a chance to have
some justice done for them. Unfortunately, many Care Leavers have died before limitation
periods were removed and they never had the opportunity to have their abuse addressed.
We do not want this to be the outcome for the Care Leavers who are in the care system
today.>*® [Emphasis original.]

We received a confidential submission in relation to the matter we referred to in section 14.2.1
that cannot now be prosecuted because of the effect of a limitation period that was repealed in
New South Wales in 1992 but not with retrospective effect. If the victim was 14 or 15 years old
when they were abused and the abuse occurred before the limitation period of 12 months was
repealed in 1992, it remains statute-barred. The repeal under section 78 of the Crimes Act 1900
(NSW) was not made retrospective in that the immunity from prosecution for a perpetrator who
committed the abuse before 1992 remained in place.

The confidential submission stated that another victim of the abuser also came forward and
the charges relating to the abuse she suffered were able to proceed because she was 16 years
of age at the time of the abuse. Understandably, this has added to the younger victim’s sense
of injustice in that her charges could not proceed, while the older victim’s charges resulted in
conviction and placement of the offender on the child sex offender’s register.

In her confidential submission, the survivor told us that she understands that the limitation
period has been removed in terms of civil claims, ‘but for me personally this was about
criminal justice and this man being held to account for a heinous crime that | have still not
psychologically or emotionally healed from even after 30 years'.

In her evidence in the public hearing in Case Study 46, Ms Shireen Gunn, representing the
Ballarat Centre Against Sexual Assault (CASA) Men’s Support Group, said:

we know that survivors can often take a long time to come forward. Their view is that
there should be no limitation, because of the strength that they need to come forward,
and often they can be in counselling for a long period of time before they feel that
they are brave enough to actually attempt making a report and then going through

the legal system.>’

In its submission in response to the Consultation Paper, the New South Wales Office of the
Director of Public Prosecutions (ODPP) stated:

The ODPP does not support the creation or retention of limitation periods on prosecution,
particularly so where the victim is a child.
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We agree that the policy basis for the limitation in the repealed section 78 Crimes Act

is out of step with contemporary understanding of the extent and dynamics of child sexual
abuse. The limitation period’s impact, in our experience, has been ameliorated by the fact
it was limited to carnal knowledge and indecent assault offences and in most cases
complaints of this nature involved other offending that was not caught by the limitation.

We appreciate that there would be a sense of injustice for victims where prosecutions
have not been possible due to the operation of section 78 and so agree that it is
appropriate to now make the repeal retrospective to enable consideration of the
institution of proceedings in these matters.>®

In his submission in response to the Consultation Paper, the Victorian Director of Public
Prosecutions (DPP), Mr John Champion SC, stated that a few matters that had not been
prosecuted because of the limitation period have been revisited for possible prosecution,
and a small number of matters have now been investigated and prosecuted following the
removal of the limitation period in 2015.5°

Mr Champion submitted:

| am of the view that there should not be any statutorily-prescribed time limits for
the prosecution of sex offences. The effect of the passage of time on the viability of
a potential prosecution should be a matter to be assessed in accordance with the
prosecutorial discretion, in each case on its merits.

This view is addressed in my Policy on the general prosecutorial discretion, which
recognises ‘staleness of the offence’ as one aspect of the ‘public interest” limb of
the test.>®®

In his submission in response to the Consultation Paper, the Tasmanian DPP, Mr Daryl Coates SC,
stated that no time limits apply to sexual assault offences other than in relation to the summary
offence of assault with indecent intent.**! He submitted:

In practical terms, that offence is only charged for conduct where the touching of the
complainant is above the clothes and is not prolonged. If, for example, the conduct was
prolonged and involved other sexual assaults, the policy of this Office would be to charge the
person with indecent assaults, or for it to become part of a maintaining a sexual relationship
charge. Therefore, | do not regard limitation periods in Tasmania as a problem.*®?

In relation to the application of section 78 of the Crimes Act 1900 (NSW), Legal Aid NSW stated
that section 78 operates prospectively and not retrospectively and, where pre-1992 matters are
charged in ignorance of section 78, they stated that ‘they are invariably withdrawn following
representations to the NSW ODPP concerning the limitation period’.>*
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Legal Aid NSW submitted that the removal of the limitation period should continue to operate
prospectively only, stating:

Particular injustice would arise in these matters if amendments were passed to
retrospectively remove any immunity that had already arisen under the previous
section 78 limitation period.***

In his submission in response to the Consultation Paper, Judge Berman SC, a Judge of the
District Court of New South Wales, confirmed that the limitation periods continue to operate
in New South Wales. He referred us to his recent judgment in R v RL (No 2)>% as a recent
illustration of the problems which can arise.>®

In that case, the accused had been found guilty on a count relating to abuse of a 15-year-old
complainant in 1969 and had pleaded guilty to two further counts. When he appeared for
sentencing, his counsel raised the limitation period in section 78 of the Crimes Act 1900 (NSW).
The Crown conceded that the accused should not have been charged with the count for which
he was convicted and that he should not have been convicted. Judge Berman stayed any further
proceedings on the conviction.>®’

14.4 Discussion and conclusions

Although we understand that there are very few limitation periods that still apply to child
sexual abuse offences, we remain of the view that any remaining limitation periods for charging
child sexual abuse offences should be removed and the removal should have retrospective
effect. However, this removal should not revive any sexual offences that are no longer in
keeping with community standards — such as the criminalisation of homosexual sexual acts,

the decriminalisation of which was noted in Chapter 10. The Victorian legislation provides an
example of how this effect can be avoided.

We acknowledge that there may be many reasons — apart from limitation periods or immunities
—that prevent the prosecution of older offences. For example, the alleged perpetrator may

be dead or too old for a prosecution to be viable. In some cases, the passage of time, perhaps
combined with the age of the perpetrator and the relatively less serious nature of the offence,
may be factors that would support a staying of a prosecution or weigh against charges being
laid. Merely removing the limitation period and any immunity cannot guarantee that a
prosecution will be brought.

However, limitation periods and immunities are arbitrary barriers to prosecutions, particularly
given the lengthy periods of delay associated with the reporting of child sexual abuse. They can
only work injustice against survivors.
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The arbitrariness of the application of limitation periods and immunities is clearly revealed

by the example of the failure to repeal the limitation periods in section 78 of the Crimes Act
1900 (NSW) with retrospective effect. It cannot be a just outcome that offences in relation to a
complainant who was 16 years old at the time of her abuse can be prosecuted, but offences —
allegedly committed by the same perpetrator —in relation to a complainant who was 14 years
old at the time of her abuse cannot be prosecuted because of the continued application of an
historical limitation period.

We do not accept Legal Aid NSW’s submission that ‘particular injustice would arise’ if
immunities were removed retrospectively in relation to section 78 of the Crimes Act 1900
(NSW). Where a perpetrator has sexually abused a child, they should not retain the benefit of
an immunity from prosecution for the offences which was granted at a time when the nature
and impact of such offending was so poorly understood.

Removing limitation periods and immunities does not operate unfairly against alleged
perpetrators, as they retain the right to seek the court’s assistance, particularly through staying
proceedings, to protect against any abuse of process or in circumstances where they cannot
receive a fair trial.

Recommendations

30. State and territory governments should introduce legislation to remove any remaining
limitation periods, or any remaining immunities, that apply to child sexual abuse
offences, including historical child sexual abuse offences, in a manner that does not
revive any sexual offences that are no longer in keeping with community standards.

31. Without limiting recommendation 30, the New South Wales Government should
introduce legislation to give the repeal of the limitation period in section 78 of the
Crimes Act 1900 (NSW) retrospective effect.
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DART 1V
D-PARTY

Royal Commission into Institutional Responses to Child Sexual Abuse 131



132 Criminal Justice Parts Ill - VI



15 Third-party offences

15.1 Introduction

Institutional child sexual abuse particularly (although not exclusively) raises the issue of whether
third parties — that is, persons other than the perpetrator of the abuse —should have some
criminal liability for their action or inaction in respect of the abuse.

Many survivors have told us that they disclosed being abused at or around the time of the
abuse to other adults in the institution, but those adults did not report the abuse to police or
take steps to protect the child from further abuse. Many survivors have told us that, even if
they did not explicitly disclose the abuse at the time, they believe that other adults at the
institution must have known of the abuse and should have reported it or taken other steps
to stop the abuse.

In a number of our case studies, we have heard of circumstances where abuse was not reported
or where steps were not taken to protect children. We summarise some examples in section 15.2.

Third-party offences raise the difficult issue of whether what could fairly easily be identified as
a moral duty — to report child sexual abuse to police and to protect a child from sexual abuse —
should become a legal obligation, breach of which would be punishable under the criminal law.

The criminal law generally imposes negative duties which require a person to refrain from doing
an act. It is unusual, although not unprecedented, for the criminal law to impose a positive duty
which requires a person to act. A positive duty to report or take action in response to serious
crimes may be considered more onerous, because it requires a person to take action despite
their not being responsible for committing the crime.

However, there are good reasons for the criminal law to impose positive obligations on third
parties to act in relation to child sexual abuse. For example:

* Itis often very difficult for the victim to disclose or report the abuse at the time or
even reasonably soon after it occurred. We know that many victims and survivors do
not report the abuse until years, and even decades, later and some never disclose or
report. If persons other than the victim do not report, the abuse —and the perpetrator
—may go undetected for years.

*  Children are likely to have fewer opportunities and less ability to report the abuse to
police or to take effective steps to protect themselves, leaving them particularly in
need of the active assistance and protection of adults.

* Perhaps more so than with other serious criminal offences, those who commit child
sexual abuse offences may have multiple victims and may offend against particular
victims over lengthy periods of time. A failure to report abuse or to protect the child
may leave the particular child exposed to repeated abuse over time and may expose
other children to abuse. The impact of child sexual abuse on individual victims may be
lifelong, and the impact on their families and the broader community may continue
into subsequent generations.
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* The most effective deterrent through the criminal law may be the risk of detection.
Promoting the earliest possible reporting should increase the likelihood of detection,
regardless of whether a successful prosecution follows. If would-be perpetrators
perceive that there is a real risk of being caught, they may be deterred from offending.

There are existing third-party offences. The common law offence of misprision of felony no
longer applies in any Australian jurisdiction; however, New South Wales has retained a similar
statutory offence. In 2014, in response to the Victorian Parliament Family and Community
Development Committee Betrayal of trust: Inquiry into the handling of child abuse by religious
and other non-government organisations (Betrayal of Trust report), Victoria enacted new
offences of failure to disclose a child sexual offence and failure to protect a child from a risk
of sexual abuse.

A further category of potential offences was identified in research commissioned by the Royal
Commission. In Sentencing for child sexual abuse in institutional contexts (Sentencing Research),
Emeritus Professor Arie Freiberg, Mr Hugh Donnelly and Dr Karen Gelb suggest that organisations
—and not merely the individuals in them — should be held criminally responsible for the creation,
management and response to risk when it has materialised in harm to a child.>®

We summarise some relevant examples from our case studies in section 15.2. We then discuss
third-party offences in the following categories:

« failure to report — in Chapter 16
» failure to protect —in Chapter 17
« offences by institutions — in Chapter 18.

In the Consultation Paper, we also raised the issue of protection for whistleblowers who disclose
child sexual abuse, particularly institutional child sexual abuse. We sought submissions as to
whether a criminal offence designed to protect whistleblowers who disclose institutional child
sexual abuse from detrimental action would encourage reporting. We will address the issue of
protection for whistleblowers in our final report rather than in this report on criminal justice.

15.2 Case study examples

Many of our case studies reveal circumstances where abuse was not reported or where steps
were not taken to protect children, and some raise broader cultural issues.

The examples discussed in this section provide illustrations from different periods of time and
in different settings. A more detailed discussion of each case study can be found in the relevant
case study report, available on the Royal Commission’s website.
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The reports of some of our case studies are not yet finalised. When published, some of these
reports are likely to provide further illustrations of these issues.

15.2.1 Case Study 6: Toowoomba school and Catholic Education Office

In Case Study 6 on the response of a primary school and the Toowoomba Catholic Education
Office (TCEO) to the conduct of Gerard Byrnes, we found that:

* the school principal, Mr Terence Hayes, did not comply with the procedures in the
school’s applicable student protection kit in that he did not report the first allegations
of sexual abuse, made on 3 and 6 September 2007, to the police®®”

* inrelation to the second allegations of sexual abuse, both Mr Christopher Fry and
Mr lan Hunter of the TCEO should have ensured that the allegations contained in
the draft disciplinary letter to Byrnes were reported to the police®”°

e upon receiving allegations of child sexual abuse against Byrnes in September 2007,
the steps that Mr Hayes took to monitor Byrnes’s conduct were inadequate and
inappropriate to manage the risks that Byrnes posed to children at the school.*”
Mr Hayes should not have allowed Byrnes to continue in the position of student
protection contact after he received the allegations against Byrnes in September
2007.°”? The safety of children at the school was put at risk because Mr Hayes:

o did not comply with reporting procedures set out in the school’s applicable
student protection kit

o did not report the allegations to the police

o did not inform Mr Fry and Mr Hunter of the most serious allegation made
against Byrnes®’?

e after Byrnes retired from his position effective 27 June 2008, Mr Hayes sought and
enabled Byrnes’ reappointment as a relief teacher knowing of the allegations of child
sexual abuse against Byrnes.>’* Neither Mr Fry nor Mr Hunter reported the allegations
of sexual abuse against Byrnes to their supervisor, the assistant director of the TCEQ,
or to the director of the TCEQ. This contributed to Byrnes being permitted to be
appointed as a relief teacher in July 2008 because the assistant director of the TCEQ,
who agreed to his appointment, was not aware of the disclosures concerning the girls
KH and KA>”

* Byrnes was re-engaged as a relief or supply teacher at the school from 30 July 2008.>7®
Between 30 July and 14 November 2008, Byrnes performed duties as a relief teacher at
the school on at least 15 separate days. Three of the 33 counts of indecent treatment
for which Byrnes was ultimately convicted took place during this period.>”’
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5.2.2 Case Study 11: Christian Brothers

In Case Study 11 on four Christian Brothers institutions in Western Australia, we found that:>’®

in each of the decades from 1919 to the 1960s, the relevant Christian Brothers
Provincial Council knew of allegations of sexual abuse against some Brothers in
Christian Brothers institutions around Australia

in each decade from the 1930s to the 1950s, allegations of child sexual abuse were
raised against Brothers who had also been the subject of earlier allegations

by the 1950s, communication between one or more of the then Superior General

and the then Provincial reveals that at least one Brother was transferred to another
Christian Brothers institution where he had contact with children after being the subject
of an allegation that concerned children; however, in some cases, some Brothers were
transferred to institutions where they would not have contact with children

the leadership of the Christian Brothers from 1947 to 1968 failed to manage each of
the institutions so as to prevent the sexual abuse of children living in those institutions.

15.2.3 Case Study 13: Marist Brothers

In Case Study 13 in relation to the Marist Brothers response to allegations of child sexual abuse
against Brother John Chute, also known as Brother Kostka, we found that:

the Marist Brothers, through a senior Brother or Provincial, knew about Brother
Chute’s sexual offending from as early as 1962, when Brother Chute admitted to
sexually abusing a child. Brother Chute made another admission which resulted in a
canonical warning in 1969 and further allegations were made in 1986 and 1993, during
which time Brother Chute continued teaching at various schools>”®

between 1962 and 1972, and 1983 and 1993, the relevant Provincial of the Marist
Brothers took no, or no adequate, steps to ensure that Brother Chute did not have
contact with children through his work as a Marist Brother*%°

the Marist Brothers did not report any allegations of child sexual abuse to the police
between 1962 and 1993. The church parties acknowledged that ‘It is today a great
source of regret to the Marist Brothers that Brother Chute’s conduct was not reported
to the police much earlier’ so that later instances of abuse would not have occurred®

after Brother Chute was removed from teaching in 1993, the Marist Brothers received
complaints from 48 of Brother Chute’s former students alleging that Brother Chute had
sexually abused them when they were children. Forty of these complainants attended
Marist College Canberra, which was the last school at which Brother Chute taught from
1976 to 1993°%
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Catholic Church Insurance concluded that there was ‘significant evidence’ from Brother
Chute that three prior Provincials — Brother Quentin Duffy, Brother Othmar Weldon
and Brother Charles Howard — had knowledge that Brother Chute had behaved in a
sexually inappropriate way with young boys and had failed to act decisively to address
the risk of this behaviour continuing.>®

15.2.4 Case Study 18: Australian Christian Churches

In Case Study 18 on the response of the Australian Christian Churches and affiliated Pentecostal
churches to allegations of child sexual abuse, we found that:

in relation to the response of the Sydney Christian Life Centre and Hills Christian Life
Centre (now Hillsong Church), and Assemblies of God in Australia (now Australian
Christian Churches), to allegations of child sexual abuse made against Mr William
Francis (‘Frank’) Houston:

o when allegations about Mr Frank Houston’s abuse of a child emerged in 1999,
Pastor Brian Houston, the National President of the Assemblies of God in Australia,
confronted his father, who confessed to the abuse

o in 1999 and 2000, Pastor Brian Houston and the National Executive of the
Assemblies of God in Australia did not refer the allegations of child sexual abuse
against Mr Frank Houston to the police

o in 2000, neither Hillsong Church nor its predecessors, Sydney Christian Life Centre
and Hills Christian Life Centre, reported the suspension and subsequent withdrawal
of Mr Frank Houston’s credentials as a minister to the NSW Commission for
Children and Young People, as then required by section 39(1) of the Commission
for Children and Young People Act 1998 (NSW)

in relation to the response of Northside Christian College and the Northside Christian
Centre (now Encompass Church) to allegations of child sexual abuse made against the
former teacher Kenneth Sandilands:>®

o Pastor Denis Smith had sufficient knowledge that Sandilands posed an unacceptable
risk to children at the college from the late 1980s and failed to act to ensure the
protection of the children of the college. He did not and should have considered
each new allegation against the background of previous allegations. He did not and
should have taken into account the breaches of the guidelines and earlier warning.
He deliberately did not disclose the complaints to the Board and thus kept his
inadequate handling of them from the scrutiny of the Board which he chaired

o none of the allegations was reported to police or other authorities at the time it
was made
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* inrelation to the response of Sunshine Coast Church to allegations of child sexual
abuse against Jonathan Baldwin, a youth pastor at the church:>%

o Baldwin began abusing a boy, ALA, in 2004. For two years, the abuse continued
and escalated. Members of the church eldership approached the senior pastor of
the church, Dr lan Lehmann, between 2004 and 2006 to raise concerns about the
relationship between Baldwin and ALA

o Dr Lehmann spoke to Baldwin about his relationship with ALA but took no
further steps

o Dr Lehmann failed to recognise the indicators of risk of child sexual abuse shown
in Baldwin’s behaviour towards ALA, despite personally observing some indicative
behaviour and receiving reports of concerns from members of the pastoral team
and directors of the Board of the Sunshine Coast Church. Despite the concerns
raised by senior members of the Sunshine Coast Church and his own observations,
Dr Lehmann did not take any steps to report the concerns to ALA’s parents or the
Assemblies of God in Australia

o in April and May 2007, ALA disclosed the abuse to the senior pastor at his new
church, who made arrangements for ALA to receive counselling. ALA and the senior
pastor disclosed the sexual abuse to ALA’s parents, and ALA then reported the sexual
abuse to the police. Baldwin was arrested and charged a few days later.*®’

15.2.5 Case Study 22: Yeshiva Bondi and Yeshivah Melbourne

In Case Study 22, we examined two Jewish institutions in New South Wales and Victoria and
their responses to allegations of child sexual abuse within their communities as follows:

* the Yeshivah Centre and the Yeshivah College in Melbourne (Yeshiva Melbourne),
in relation to allegations of child sexual abuse made against David Cyprys,
David Kramer and Aron Kestecher

« the Yeshiva Centre and the Yeshiva College Bondi (Yeshiva Bondi), in relation to
allegations of child sexual abuse made against Daniel Hayman.

Both Yeshivah Melbourne and Yeshiva Bondi are part of the Chabad-Lubavitch movement,
which is a sect of orthodox Judaism within the general class of movements described as
Hasidism. Members of the Chabad-Lubavitch movement are sometimes, but not uniformly,
referred to as ‘ultra’ orthodox Jews.>®

In Case Study 22, some of the matters we found were as follows:
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* Inthe Chabad-Lubavitch communities of Yeshivah Melbourne and Yeshiva Bondi
there has been a significant level of controversy over how Jewish law concepts apply
in contemporary Australian society and, in particular, how they apply to child sexual
abuse. There was a tension in the evidence in Case Study 22 as to whether that
controversy has been genuine or whether some members have misused the concepts
to limit communication about, and publication of, incidents of child sexual abuse in the
Yeshivah Melbourne and Yeshiva Bondi communities.*®

e There was considerable evidence that some members of the community believed that
alleging that another Jewish person may have sexually abused a child is engaging in
loshon horo (unlawful gossip), and that conduct is against Jewish law. Similarly, there was
considerable evidence that some members of the community believed that reporting
a Jewish person to secular authorities such as police is considered to be engaging in
conduct prohibited by either Jewish law or accepted principle (mesirah).>*° Such beliefs
resulted in some community members behaving in a range of ways towards the victims
of sexual abuse and their families which caused great distress to those victims and their
families. In some cases, victims and their families experienced such severe ostracism and
shunning that they felt unable to remain in the community.>**

* In 2010, the Rabbinical Council of Victoria (RCV) determined that the Jewish
community needed authoritative leadership on how Jewish law applied to the issue of
child sexual abuse. To clarify the situation, the RCV issued an advisory resolution (the
2010 RCV Resolution). The 2010 RCV Resolution stated that the prohibitions of mesirah
and arka’ot did not apply to information about child sexual abuse and that it was an
obligation of Jewish law (a halachic obligation) to report child sexual abuse.>?

e The 2010 RCV Resolution did not result in an immediate change in the community’s
approach to communication about child sexual abuse.>®

* The application of Jewish law (in particular, the concepts of mesirah, moser and loshon
horo) to communications about and reporting of allegations of child sexual abuse to
secular authorities — in particular, police — caused significant concern, controversy and
confusion amongst members of the Chabad-Lubavitch communities.>*

* The evidence strongly suggestes that, because of the way those concepts were
applied, some members of those communities were discouraged from reporting
child sexual abuse.>*

* The evidence revealed a pattern in the handling of incidents of child sexual abuse:

o repeated reports of child sexual abuse were made by or on behalf of survivors
o those reporting abuse were assured that action would be taken

o this was followed by apparent inaction (or no evidence of action) on the part
of the institution.>*®
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In relation to complaints about Cyprys:

o there was no evidence before us that Rabbi David Groner took any step in respect
of Cyprys in response to the complaint made in 1984, the complaint made in 1986,
the complaint made in 1996 or the complainant made in 2000°%’

o there was no evidence that the complaint made in 1991 were ever recorded or
that Yeshivah College Melbourne took any steps in respect of Cyprys>®

o Cyprys was not removed from the Yeshiva Centre Melbourne until 2011.>%
In relation to complaints about Kramer:

o there was no evidence available to us of any contemporaneous record of the
complaints that parents made in 1992 to Rabbi Groner, Rabbi Avrohom Glick and
Rabbi Pinchus Ash and there is no record that the allegations were ever reported
to Victoria Police®®

o Kramer was convicted of serious child sexual offences in the United States.
In December 2011 Victoria Police charged Kramer with child sexual abuse offences
and extradited him to Australia, where he ultimately pleaded guilty to the charges
and was convicted and sentenced.®!

The evidence before us established that Rabbi Groner’s response to reported incidents
of child sexual abuse was wholly inadequate. The nature and frequency of reports to
Rabbi Groner strongly suggest a pattern of total inaction.®®? In his practice of keeping
complaints confidential, including not informing the principal, Rabbi Glick, Rabbi
Groner failed in his obligation to the students of Yeshivah College Melbourne.®®

On the evidence of AVA, AVB, AVR, Mr Menahem (Manny) Waks, AVC and

Mr Zephaniah Waks, we were satisfied that there was a marked absence of supportive
leadership for survivors of child sexual abuse and their families within Yeshivah
Melbourne. Halachic principles were stridently — even if incorrectly — applied.
Criticism of those who spoke out was forceful. There were many occasions upon
which Yeshivah Melbourne, the Committee of Management and Rabbi Telsner could
have spoken in support of survivors of child sexual abuse and their families, drawn
attention to the 2010 RCV Resolution and reinforced the halachic obligation to provide
information about child sexual abuse. However, after public notices advised members
of the community to provide information, public statements were made criticising
discussion of the topic.®*

The leadership did not create an environment conducive to the communication of
information about child sexual abuse. If anything, the mixed messages were likely to
have produced inaction. It would appear unlikely that members of the community
would have reported information without first seeking to discuss the issue with other
community members. However, according to Rabbi Zvi Hersh Telsner’s sermons, that
discussion was prohibited.®®
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* If Yeshivah Melbourne, the Committee of Management and Rabbi Telsner had shown
leadership, survivors of sexual abuse and their families and supporters might have received
a very different response from the members of the Yeshivah Melbourne community.®%®

* Mandatory reporting was introduced in Victoria in 1993. Despite its application to
teachers and principals from mid-1994, Yeshivah College did not have a formal policy
for responding to complaints of child sexual abuse until 2007.57

* Inrelation to complaints about Hayman, Rabbi Moshe David Gutnick identified that in
1987 he received an anonymous telephone call from a boy who complained of having
been sexually abused by Hayman. Rabbi Gutnick thought the telephone call was likely
to have been a prank. Nevertheless, he contacted the yeshiva and, to the best of his
recollection, notified Rabbi Boruch Dov Lesches of the allegation, Rabbi Gutnick did
not hear anything more from Rabbi Lesches about the issue. In August 2011, a man
well known to Rabbi Gutnick contacted him and sought a meeting. Rabbi Gutnick
told us that at the meeting the man told him that he had been the boy who had
telephoned in the 1980s and complained of having been sexually abused by Hayman.
Rabbi Gutnick said that it was not until that moment that he had ‘actually came to the
realisation that [Hayman] was indeed a perpetrator’.6%®

15.2.6 Case Study 23: Knox Grammar School

In Case Study 23, we examined allegations of child sexual abuse of a number of former students
of Knox Grammar School in Wahroonga, New South Wales, and the way that Knox Grammar
School and the Uniting Church in Australia responded to those allegations.

Twelve former students gave evidence of their experiences at Knox. The father of one former
student and the mother of another former student also gave evidence. Each of the former
students gave evidence of the sexual abuse they suffered while at Knox and of the devastating
effect that abuse had on them. The parents of the former students gave evidence about the
impact of the abuse on their children and families.®*

In 2009, a number of former Knox students went to the NSW Police Force to report child sexual
abuse by teachers at Knox. After an investigation, five teachers from Knox were charged and
ultimately convicted of child sex offences against students. These teachers were:

* RogerJames

e Adrian Nisbett

* Damien Vance

* Craig Treloar

e Barrie Stewart.%%
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In relation to allegations against Vance, we found the following:

While Vance was employed at Knox, a student made a complaint to the headmaster,
Dr lan Paterson, about Vance, including that Vance had touched him inappropriately
and made a sexual advance. At that time the student was 15 years old. Vance admitted
the allegations.

Dr Paterson permitted Vance to resign and did not notify the police. Vance
subsequently obtained employment as a teacher at Keilor Downs College in Victoria
and worked there between 1989 and 2002.

In 1991, Vance contacted Dr Paterson to ask for a reference. Dr Paterson gave Vance a
positive reference. Vance subsequently used that reference in support of his application
for teaching positions in Victoria. Vance gave evidence that he was offered a teaching
role subject to a referee check. However, Vance said that he never heard back from the
school. There is no evidence to indicate whether the school contacted Dr Paterson for
the referee check or whether Dr Paterson gave an adverse oral reference. However, we
were satisfied that the evidence plainly established that Vance relied on Dr Paterson’s
reference, which was misleading by omission of a critical detail, while applying for
teaching positions in Victoria. We were also satisfied that Dr Paterson ought to have
notified the police of the allegations against Vance and that he failed to do so0.5*

In relation to allegations against Treloar, we found the following:

In 1987, Mr Stuart Pearson, employed at Knox at that time as an in-house ‘investigator’,
reported to Dr Paterson an incident of apparent sexual misconduct by Treloar with

a student at Knox. After receiving this report, Dr Paterson met with Treloar and
suspended him from teaching for the second half of the following year. Treloar was
also removed from the boarding house. Neither Dr Paterson nor Mr Pearson notified
the police or the Knox Council. Treloar remained at the school and went on to sexually
abuse other boys.®'?

Over the course of 2006, Mr Pearson approached Mr John Weeks, who was by then
the headmaster of Knox, to discuss concerns he held about teachers during his time
at Knox. By August 2007, Mr Pearson informed Mr Weeks that it was clear to him
that in about 1987 Treloar had attempted to have a ‘sexual encounter’ with one of
the boys at Knox. The only action that Mr Weeks took after Mr Pearson gave him this
information was to satisfy himself that Treloar was supposedly being supervised and
was not coaching sport. In fact, Treloar coached sporting teams until the time of his
arrest in 2009. We accepted Mr Weeks’ acknowledgement that he could have done
more to check whether Treloar was still coaching sporting teams between 2007 and
Treloar’s arrest in 2009.5%

In 2010, Treloar was convicted of three counts of indecent assault on a person under
the age of 16 and one count of inciting a person under the age of 16 to commit an act
of gross indecency. The charges of child sexual abuse of students related to his time as
a teacher at Knox.®*
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In relation to allegations against Stewart, we found that:

* By 1992 Dr Paterson was aware of allegations that Stewart had sexually molested a
student. In investigating the matter, Dr Paterson accepted that he did not ask Stewart
whether he had sexually molested the student and did not notify the police. It is
clear that a number of other senior staff members were also aware of the allegation.
No action was taken by Dr Paterson or anyone else at the school.®*

» Dr Paterson accepted that the allegations made by a survivor, AJT, against Stewart were
matters that, if proved, involved criminal conduct by Stewart. Dr Paterson also gave
evidence that by 1990 he recognised that it was appropriate to advise the police about
such inappropriate conduct towards boys and that he did not inform the police of
the information he received about Stewart. He agreed that notifying the police would
have been a step properly taken to advance or protect the interests of the boys of the
school, particularly those being taught by Stewart, who was still a current teacher in
the preparatory school as at 1992.5%®

In relation to the ‘balaclava man’ incident, we found:

* The police were not in fact called and were not notified of the incident.®’

* Dr Timothy Hawkes was the housemaster of MacNeil House where the sexual assault
was committed. We rejected Dr Hawkes’ evidence that he believed that the police had
been notified. We found that, contrary to his evidence, Dr Hawkes knew that the police
had not been called to investigate the sexual assault.!®

e Dr Hawkes, in his role as housemaster of MacNeil House, ought to have notified the
police of the sexual assault in late 1988 or at least properly satisfied himself that the
police had been called, but he failed to do so. In failing to do so, Dr Hawkes failed to
act in the best interests of the boys under his care at MacNeil House.®*®

* Dr Paterson accepted that he did not notify the police of the sexual assault in late
1988. He accepted that this was a failure, although he qualified that concession by
saying it was a failure ‘looking back’. He accepted that the step of notifying the police
would have been one which advanced the best interests of the boys in MacNeil House.
We were satisfied that, by failing to notify the police, Dr Paterson failed to act in the
best interests of the boys under his care at Knox.5%°

*  We recognised that Dr Hawkes was more junior in the hierarchy of the school at the
time and that Dr Paterson, as headmaster of Knox, had the primary responsibility to
act decisively and protectively towards the students of Knox.5%

We also found that, in 1996, Inspector Elizabeth Cullen from the NSW Police Force attended
at the school and met with Dr Paterson. Inspector Cullen told Dr Paterson she had received
anonymous information about allegations of child sexual abuse against Nisbett, Treloar,
Christopher Fotis, Vance and Stewart. Dr Paterson accepted that at the time he met with
Inspector Cullen he would have had in his mind:
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* the report about Nisbett that Mr Pearson prepared in 1986
* theincident involving Treloar in 1987
* his suspicions about Fotis having assaulted a student in 1988

» theincident involving inappropriate touching and the sexual advance admitted
by Vance in 1989

« theinformation he had received in 1992 about allegations against Stewart.??

Dr Paterson did not reveal anything to Inspector Cullen about any of those matters.
Instead, he allowed her to have access to files which Dr Paterson knew did not contain any
information about those matters.5?

In relation to the culture at Knox, we were satisfied that during the headmastership of
Dr Paterson at Knox:

* his attitude and the culture he fostered at the school were dismissive of allegations
of child sexual abuse

* he deliberately withheld information from the Knox Council
* he gave misleading references for staff

* his record keeping was poor.®%*

We accepted Dr Paterson’s evidence that, in relation to the allegations against Stewart and the
teacher ARZ, he was involved in a cover-up of those allegations. He also deliberately withheld
information from Inspector Cullen. Dr Paterson did not notify the parents of boys who had
made allegations against staff members. Through these actions, Dr Paterson failed to prioritise
the welfare of the boys at Knox over the reputation of the school.®%

15.2.7 Case Study 29: Jehovah’s Witnesses and Watchtower Bible
and Tract Society of Australia Ltd

In Case Study 29, we examined the experiences of two survivors of child sexual abuse within
the Jehovah’s Witness Church in Australia and the response of the organisation to those
survivors’ complaints and the systems, policies and procedures in place within the Jehovah's
Witness organisation for raising and responding to allegations of child sexual abuse and for the
prevention of child sexual abuse within the organisation.

In Case Study 29, some of the matters we found were as follows:
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* The Jehovah’s Witness organisation relies primarily on Bible passages to set policies
and procedures, including those for responding to child sexual abuse. The Governing
Body generally issues policies, and Branch Offices may adjust them locally to meet the
requirements of local laws. Views to the contrary of the Governing Body’s interpretation
of the Scriptures are not tolerated. This is also the case for the organisation’s policies and
procedures on responding to allegations of child sexual abuse.2

* The official position of the Jehovah’s Witness organisation is that it abhors child sexual
abuse and that it will not protect any perpetrator. When an allegation of child sexual
abuse is made to elders, the Jehovah’s Witness organisation conducts a ‘spiritual
investigation’. Once a congregation member has reported an allegation to elders, the
member is advised to leave the matter in the hands of the elders and ‘trust in Jehovah
that it will be resolved’.?’

* The Jehovah’s Witness organisation mandates that every allegation of child sexual
abuse should be investigated by two (male) elders in order to establish the truth of the
allegation. Before about 1998, it was the policy of the Jehovah’s Witness organisation
to require a complainant of child sexual abuse to make their allegation in the presence
of both the investigating elders and their alleged perpetrator. We heard that the
organisation no longer requires this of complainants of child sexual abuse.®®

* Investigating elders may take further action only if the truth of an allegation can be
established according to the scriptural standards of proof. For those standards to be
met, the elders must receive a confession by the accused and/or the testimony of two
or three ‘credible’ eyewitnesses to the abuse. Investigating elders may also consider
the evidence of two or three witnesses to separate but similar incidents of the same
kind of abuse.®?

* The Jehovah’s Witness organisation considers that if a person is accused of child abuse
and they deny that allegation then, without the evidence of a second witness, ‘the
congregation will continue to view the one accused as an innocent person’.®*° If there
is not enough evidence to prove an allegation of child sexual abuse according to the
scriptural standards, the complaint can progress no further within the Jehovah’s Witness
organisation’s internal disciplinary system and the matter is left ‘in Jehovah’s hands’.®3!

* Regardless of the biblical origins of the two-witness rule, the Jehovah’s Witness
organisation’s retention of and continued application of the rule to a complaint of
child sexual abuse is wrong. It fails to reflect the learning of the many people who
have been involved in examining the behaviour of abusers and the circumstances of
survivors. It shows a failure by the organisation to recognise that the rule will more
often than not operate in favour of a perpetrator of child sexual abuse, who will not
only avoid sanction but also remain in the congregation and the community with their
rights intact and with the capacity to interact with their victim.®3
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The evidence before the Royal Commission was that it was not the practice of the
Jehovah’s Witness organisation to report child sexual abuse to authorities unless it

is required by law to do so. At the time of the public hearing, the Jehovah’s Witness
organisation in Australia had recorded allegations, reports or complaints of child
sexual abuse made against 1,006 members of the organisation. There was no evidence
before us that the organisation reported any of those allegations to police or any other
secular authority.%3

A letter in evidence before the Royal Commission showed that Watchtower Australia’s
own review of the 1,006 case files established that ‘383 alleged perpetrators had been
dealt with by either police or secular authorities in the respective States or Territories
in which they reside’. That letter did not describe or otherwise suggest that the
Jehovah’s Witness organisation had an active role in bringing allegations against the
383 identified perpetrators to the attention of secular authorities. Some of the 383
identified case files may have contained reference to but not had the involvement of
the authorities.®

Similarly, the case files record that 161 of the alleged perpetrators recorded in the files
had been convicted of a child sexual abuse offence. It was not possible to conclude on
the basis of this data that any of those convictions came about because of reports to
the authorities by the Jehovah’s Witness organisation. What this data did suggest was
that, although the Jehovah’s Witness organisation did not report allegations against
those 161 offenders to the authorities, the offenders had nonetheless come to the
attention of police.®*

There was no evidence before the Royal Commission that the Jehovah’s Witness
organisation either had or did not have a role or any involvement in bringing to
the attention of secular authorities any complaint of child sexual abuse that was
investigated by secular authorities.®3®

We were satisfied that it is the general practice of the Jehovah’s Witness organisation
in Australia not to report allegations of child sexual abuse to the police or other
authorities unless required to do so by law.%’

In our view, the Jehovah’s Witness organisation should always report allegations of
child sexual abuse to authorities where a complainant is still a minor at the time that
the abuse comes to the attention of the organisation or where there are others who
may still be at risk at the hands of the alleged abuser. In the case of a complainant who
is still a minor, the organisation’s justification that it is a survivor’s ‘absolute right’ to
make the report themselves is wrong and does nothing to protect that child and other
children from sexual abuse.®
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* The Royal Commission heard evidence that, before the public hearing in Case Study
29, the Jehovah’s Witness organisation did not consider that concealment offences
were independent of obligations under mandatory reporting laws to report child sexual
abuse.®*® We do not accept that an elder of the Jehovah’s Witness organisation will
never be obliged to report his knowledge or belief that child sexual abuse has been
committed. Particularly where the abuser confesses to their crime, the obligation to
report is compelling.®*

15.2.8 Case Study 36: Church of England Boys’ Society

In Case Study 36, we examined the response of the Church of England Boys” Society (CEBS)
and the Anglican Dioceses of Tasmania, Adelaide, Sydney and Brisbane to allegations of child
sexual abuse.

In the 1990s and 2000s a number of people involved in or associated with CEBS in the Anglican
Dioceses of Tasmania, Sydney and Brisbane were convicted of child sexual abuse offences.
These people included:

* Louis Daniels, a member of the clergy in the Diocese of Tasmania
* Garth Hawkins, a member of the clergy in the Diocese of Tasmania

* John Elliot, a lay CEBS leader in the Dioceses of Tasmania and Brisbane and later
a priest in the Diocese of Brisbane

« Simon Jacobs, a lay CEBS leader in the Diocese of Sydney.®*

In addition, Mr Robert Brandenburg, a lay CEBS leader in the Diocese of Adelaide, was charged
with a large number of child sexual abuse offences. He took his own life before the charges
came to trial.®*

In relation to the institutional response of CEBS to sexual offending within CEBS:

*  We were satisfied that the CEBS National Council’s only formal response to child sexual
offending by those involved in CEBS had been to revoke the CEBS national awards given
to those offenders.®*

*  We were satisfied that there were no record-keeping practices within CEBS to monitor
or keep track of CEBS leaders alleged to have perpetrated child sexual abuse.®*

* The evidence before the Royal Commission established clear links between a number
of the perpetrators, two of whom sexually abused at least two of the same boys.
We were satisfied that those two perpetrators were aware of each other’s sexual
interest in boys from at least 1990.54
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We found that there were networks of perpetrators in CEBS who had knowledge of
each other’s sexual offending against boys and who facilitated the sexual abuse of
boys in or associated with CEBS.54

We heard evidence from survivors and perpetrators that demonstrates commonality
in the social contexts in which abuse occurred. With limited input or oversight by the
relevant parish, diocese or CEBS at a national level, and either limited or no policies
on appropriate contact between boys and CEBS leaders, most CEBS branches could
operate in an autonomous and unregulated way. CEBS focused on promoting physical
activities and overnight trips for boys that were organised by CEBS leaders and other
men socially connected to CEBS leaders. Within this environment, a culture developed
in which perpetrators had easy access to boys and opportunities to sexually abuse
those boys.®¥

The Anglican Dioceses of Tasmania, Adelaide and Brisbane have conducted three
separate independent inquiries into child sexual abuse occurring within their own
dioceses. There was no evidence before the Royal Commission that any investigation or
inquiry has been conducted by any Anglican diocese or CEBS branch, or by the National
Council of CEBS or the General Synod of the Anglican Church of Australia, into whether
there was an organised network of offenders within CEBS, or a culture that facilitated
child sexual abuse within CEBS, that crossed diocesan lines.5*®
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16 Failure to report offences

16.1 Introduction

Reporting offences have received recent attention in relation to institutional child sexual abuse,
including through:

* Victoria’s introduction in 2014 of its offence of failure to disclose a sexual offence
committed against a child under 16, in response to recommendations in the Victorian
Parliament Family and Community Development Committee report Betrayal of
trust: Inquiry into the handling of child abuse by religious and other non-government
organisations (Betrayal of Trust report)

* the New South Wales Police Integrity Commission’s June 2015 report on Operation
Protea, which considered police misconduct in relation to ‘blind reporting” of child
sexual abuse and the New South Wales offence of concealing a serious indictable
offence, discussed in section 9.3.2

+ the charging of Catholic Archbishop Philip Wilson in New South Wales for the offence of
concealing a serious indictable offence in relation to allegations of child sexual abuse.

The Royal Commission’s particular interest in relation to reporting offences is whether and

how such offences should apply to institutional child sexual abuse and particularly whether
institutions, or officers of institutions, should be subject to reporting obligations backed by

Crimes Act or Criminal Code offences.

In the Consultation Paper and the public hearing in Case Study 46, we focused on the issue of
whether we should recommend the introduction of a criminal offence for failure to report child
sexual abuse.

In our work on religious institutions we also considered whether, if a criminal offence for failing
to report child sexual abuse were introduced, clergy should be exempt or privileged from
reporting information about abuse received through religious confession.

A ‘religious confession’ is a confession that a person makes to a member of the clergy in
the member’s professional capacity according to the ritual of the church or religious
denomination involved.

We considered this issue after hearing evidence in our case studies on Catholic Church
institutions that both children being sexually abused and perpetrators of child sexual abuse
told priests about the abuse in religious confession. We will discuss other issues related to the
practice of religious confession and institutional child sexual abuse in Volume 17 of our final
report, regarding religious institutions.
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As noted in Chapter 15, in the Consultation Paper we raised the issue of protection for
whistleblowers who disclose child sexual abuse, particularly institutional child sexual abuse.
We will address the issue of protection for whistleblowers in our final report rather than in this
report on criminal justice.

16.2 The regulatory context

The criminal law is not the only means by which reporting can be required or encouraged,

and there may be circumstances in which it is not the most appropriate means for requiring or
encouraging reporting. It is important to understand other regulatory requirements to report
child sexual abuse because they provide the context in which the need for or likely effectiveness
of criminal offences should be considered.

16.2.1 Mandatory reporting

Mandatory reporting laws, which require reporting of some allegations of child sexual abuse to
child protection agencies, exist in all Australian jurisdictions. The Royal Commission commissioned
research on the legislative history of mandatory reporting and, in 2014, published Associate
Professor Ben Mathews’ report, Mandatory reporting laws for child sexual abuse in Australia:

A legislative history.®* This report discusses the history and current requirements for mandatory
reporting and identifies the differences in requirements between jurisdictions.

Most jurisdictions identify particular professional groups as mandatory reporters, although in
the Northern Territory the obligation applies to all persons. Some jurisdictions define ‘children’
to include all those under 18 years of age, while in Victoria it is under 17 years of age and in
New South Wales it is under 16 years of age.

There are also differences between jurisdictions in the levels of knowledge or states of mind and
types or extent of harm that trigger the obligation to report. Associate Professor Mathews states:

Duties are never so strictly limited that it only applies to cases where the person is certain
that the child is being abused or neglected; but nor are they so wide as to apply to cases
where a person may have the merest inkling that abuse or neglect may have occurred.
While this is a reasonable approach, there are differences between the jurisdictions in how
this state of mind is expressed, which may cause confusion for reporters. The legislation
variously uses the concept of ‘belief on reasonable grounds’ (four jurisdictions), and
‘suspects on reasonable grounds’ (four jurisdictions). Technically, belief requires a higher
level of certainty than suspicion.®®

Table 6 in the executive summary of the report sets out the state of mind and abuse or extent of
harm which trigger the mandatory reporting obligation and whether they apply to past, present
or future abuse or harm in each jurisdiction.®**
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Most jurisdictions impose fines as the maximum penalty for failing to make a mandatory report.>?
The Australian Capital Territory also provides for a maximum of six months imprisonment.

New South Wales abolished the penalty in 2009 following the recommendations of the Special
Commission of Inquiry into Child Protection Services in New South Wales, which identified that
the financial penalty might influence defensive reporting by some mandatory reporters.®>

Associate Professor Mathews states that prosecutions for failure to report under mandatory
reporting duties are very rare, partly because the provisions focus on ‘encouraging reporting,
rather than policing it’.%>* He identifies six prosecutions in five Australian jurisdictions.®>>

16.2.2 Reportable conduct

New South Wales also has a reportable conduct scheme under Part 3A of the Ombudsman Act
1974 (NSW). This requires designated government and non-government agencies to notify the
Ombudsman of allegations of ‘reportable conduct’, which includes sexual offences or sexual
misconduct with or in the presence of a child, against employees of the agency, including
volunteers engaged by the agency to provide services to children.

Section 37(1) of the Ombudsman Act 1974 (NSW) creates general offences under that Act,
including in relation to obstructing the Ombudsman or refusing or wilfully failing to comply
with any lawful requirement of the Ombudsman. The maximum penalty is 10 penalty

units. However, there is no specific offence for failing to report an allegation of reportable
conduct, and it is not clear that the offences in section 37 would apply other than where the
Ombudsman or an officer of the Ombudsman was exercising powers or making requirements
in a particular case.

The Ombudsman assists institutions to comply with their obligations, including in relation

to reporting to police. In their submission to the Royal Commission’s Issues Paper No 8 —
Experiences of police and prosecution responses (Issues Paper 8), the Ombudsman and Deputy
Ombudsman address how they see their reportable conduct oversight role facilitating their
referral of allegations to police.®*®

Victoria and the Australian Capital Territory have also enacted legislation to establish reportable
conduct schemes.®*’

16.3 Criminal law offences

16.3.1 Common law offence of misprision of felony

The common law offence of misprision of felony has been abolished in all Australian
jurisdictions, explicitly or implicitly (that is, by not adopting the offence in a Criminal Code or
by not using the category of ‘felony’).
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In R v Lovegrove®® Cox J described what was required in order to avoid committing the offence
in the following way:

A person who knows of the existence of a felony must tell the authorities what he knows
about both the crime and the criminal. Of course, he must know, and realize that he
knows, something worth telling — something that would materially assist the police in
identifying a crime and tracking down the person responsible. He is not obliged to tell the
police what they already know, or what he believes they already know. However, he is not
absolved from his duty to tell merely because his knowledge of the crime may not be
complete. He may know that the crime has been committed without knowing all the
details and without knowing who committed it. In those circumstances he must disclose
what he does know, and it may be that the police will be able to do the rest ...5*

Justice Cox explained the policy rationale for criminalising a failure to report a crime as follows:

The policy that underlies the existence of the crime of misprision of felony is that serious
crimes should be discovered to the authorities, and not regarded as private matters that
may acceptably be kept from public view.®°

Defences to misprision of felony included:

« alimited right against self-incrimination, depending on the severity of the offence®*

« if the person had a genuine belief that disclosing that information would endanger
a third party or themselves®?

« if the person feared retribution or intimidation by the offender — which may be
particularly relevant for women and children, and people with disability, who are
abused or who witness abuse®?

« where a person is a lawyer acting under legal professional privilege®*

« where a person has made an honest and reasonable mistake of fact.®®

Victims have been convicted of failing to report offences committed against themselves. In the
1959 Victorian case R v Crimmins,®®® a man was convicted of misprision of felony after he was shot
and refused to disclose the name of the man who shot him or the location at which he was shot.

The common law offence may still be relevant if it is alleged to have been committed before the
offence was abolished in the relevant jurisdiction. The date of abolition for each jurisdiction is
shown in Table 16.1.
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Table 16.1: Date of abolition of misprision of felony by jurisdiction

Jurisdiction Date of abolition of misprision of felony

Commonwealth Not adopted in the Crimes Act 1914 (Cth), which commenced
on 29 October 1914°’

New South Wales 25 November 1990°¢8

Victoria 1 September 1981°%°

Queensland Not adopted in the Criminal Code (Qld), which commenced
on 1 January 19016

Western Australia Not adopted in the Criminal Code (WA), which commenced
on 1 January 1914°"

South Australia 1 January 1995°7

Tasmania Not adopted in the Criminal Code Act 1924 (Tas) schedule 1
(Criminal Code (Tas)), which commenced on 4 April 1924°73
Australian Capital 22 September 198374

Territory

Northern Territory | 1 January 1984 — not adopted in the Criminal Code Act (NT) schedule 1
(Criminal Code (NT))®”®

16.3.2 New South Wales Crimes Act offence of concealing a serious
indictable offence

The offence under section 316(1)

In New South Wales, misprision of felony was replaced in 1990 by the offence of ‘concealing serious
indictable offence’ in section 316(1) of the Crimes Act 1900 (NSW). Section 316(1) provides:

If a person has committed a serious indictable offence and another person who knows
or believes that the offence has been committed and that he or she has information
which might be of material assistance in securing the apprehension of the offender

or the prosecution or conviction of the offender for it fails without reasonable excuse
to bring that information to the attention of a member of the Police Force or other
appropriate authority, that other person is liable to imprisonment for 2 years.

This offence does not exist in other Australian jurisdictions, although most jurisdictions
(including New South Wales but not South Australia) have enacted criminal offences for
soliciting or accepting a benefit in exchange for failing to report an offence.®’®

Royal Commission into Institutional Responses to Child Sexual Abuse 153



A serious indictable offence is an indictable offence that is punishable by five years
imprisonment or more,®”” which would cover most but not all current child sexual abuse
offences.®”® It would not capture a number of child sexual abuse offences if they were alleged
to have occurred at a time when the maximum penalty was lower than five years, even if the
penalty is now five years or more.

The offence requires knowledge or belief that an offence has been committed. The belief in
question is a subjective belief — that is, the person must actually hold the belief — but there is
no requirement that the belief be reasonable.®”® Mere suspicion is not knowledge or belief.

If the person has information which might be of material assistance, they must report it to a
‘member of the police force or other appropriate authority’.

As ‘other appropriate authority’ is not defined, it is not clear whether it might include situations
where a person working in an institution could fulfil their obligation to report by passing on

that information to a more senior colleague rather than the police.®® However, it may be
questionable whether such a person would be an ‘authority’ let alone an ‘appropriate authority’
(although a person who did not report to police because they believed that a colleague would
make the report may have a ‘reasonable excuse’ for not reporting).

Reporting child sexual abuse offences to the Kids Helpline, operated by the Department of Family
and Community Services (FACS), probably would constitute reporting to an ‘appropriate authority’,
particularly given its role in referring matters to the Joint Investigation Response Team (JIRT)
Referral Unit (JRU). Similarly, reporting child sexual abuse offences to the Ombudsman under the
reportable conduct scheme might also constitute reporting to an ‘appropriate authority’ for the
purposes of avoiding committing an offence under section 316(1).

Section 316(1) provides for a defence of reasonable excuse. What constitutes a reasonable
excuse is uncertain and is likely to depend on the purpose of the provision and the
circumstances of each case.®®!

In R v Crofts,®®? in what was apparently the earliest consideration of section 316(1) in the New
South Wales Court of Criminal Appeal, the offender sought leave to appeal against the severity
of his sentence. The offender had been sentenced to six months imprisonment following his
guilty plea. Justice Meagher, delivering the first judgment, stated:

The section is a comparatively new section and this is the first case, so far as one knows,
which has been brought under it. It is a section which has many potential difficulties, the
chief of which is the meaning of the words ‘without reasonable excuse’, difficulties which
are magnified when one endeavours to contemplate how those words would apply to the
victim of the crime.%®

Chief Justice Gleeson, as he then was, stated:
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The evaluation of the degree of culpability involved in a contravention of s 316 of the
Crimes Act could, depending upon the circumstances of the individual case, be an
extremely difficult exercise. For that matter, as Meagher JA has mentioned, depending
upon the circumstances of an individual case, it may be extremely difficult to form a
judgment as to whether a failure to provide information to the police was ‘without
reasonable excuse’.®

The New South Wales Law Reform Commission (NSW LRC) also stated that ‘there is very little
case law on whether an innocent motive for concealment would provide a reasonable excuse
under s 316”.%%

The privilege against self-incrimination is likely to provide a reasonable excuse. That is, a person
who fails to disclose to police what they knew about an offence in order to avoid disclosing their
own involvement in the offence is likely to have a reasonable excuse.%¢

In R v Imo Sagoa,®® the accused was with the person who was ultimately convicted of murder
before and after the murder occurred and possibly during the murder. Mr Sagoa was convicted
under s 316(1). However, his appeal against his conviction was allowed because he had a lawful
excuse that he did not wish to incriminate himself in the murder.

Obtaining information in the course of a privileged relationship — such as usually exists between
a lawyer and their client or a health professional and their patient — does not necessarily
provide a reason for non-disclosure. However, under section 316(4), legal practitioners,
medical practitioners, psychologists, nurses, social workers, counsellors, clergy, researchers,
schoolteachers, arbitrators and mediators can only be prosecuted under section 316(1) with
the consent of the Attorney General.®®® If any of these persons failed to disclose relevant
information they obtained outside of their professional role, they would not fall under the
limited protection of section 316(4).

The 2014 case of Re David, Alan and Mary v The Director General Family and Community
Services®® considered suggestions of confidentiality outside of the professions that are given
limited protection under section 316(4). In that case, a woman sought an injunction to restrain
FACS from providing documents in its possession to the police. The documents contained
information about sexual contact the woman had had with her brother many years before,
when she was an adult and her brother was aged 12.

The Director-General of FACS argued that he was bound by law to provide material to the police
or he would be criminally liable under section 316(1). The court found that the circumstances
in which FACS had received the information attracted an equitable obligation of confidence.
The court held that, even where the brother was now an adult and did not wish to pursue

the matter further, FACS was still required under section 316(1) to disclose the documents to
police, as the Director-General knew or believed that an offence had been committed and had
information which might be of material assistance in securing the apprehension, prosecution

or conviction of the woman. The court also held that a permanent injunction against disclosure
would have a tendency to obstruct the administration of criminal justice.
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Use of section 316(1)

Section 316(1) has been used to prosecute the concealment of the most serious crimes such as
murder and manslaughter and less serious crimes such as robbery and drug offences. It appears
that the offence has rarely been used to prosecute concealment of child sexual abuse offences.

The following three matters involving chid sexual offences have been identified from an analysis
of section 316(1) convictions recorded on the Judicial Commission of NSW Judicial Information
Research System sentencing statistics database, from the years 2011 to 2014 in the Local Court
and from the years 2008 to 2014 in the District Court:*%°

In 2014, a woman was convicted in the District Court for concealing the sexual abuse of
her children by her then partner, who committed some of the offences in her presence.
She was sentenced to imprisonment for a total of 22 months. The woman had also
been charged with aggravated indecency against her own children.

In 2012, an offender was convicted in the Local Court for concealing the persistent
sexual abuse of a 12-year-old boy and received a fixed term of imprisonment of three
months and 23 days. He had also been charged with producing and disseminating child
abuse material.

In 2010, an offender was convicted in the District Court for concealing knowledge of
aggravated indecent assault against a child and received a fixed term of imprisonment
for 18 months. The offender had also been charged with child pornography and other
child abuse offences.

Offences under section 316(1) are prosecuted in respect of many serious indictable offences
other than child sexual offences. In the same periods in which the three matters involving child
sexual offences discussed above were identified, there were:

46 prosecutions involving section 316(1) in the District Court and Supreme Court,
of which only one matter was dismissed

114 prosecutions involving section 316(1) in the Local Courts, of which only two
matters were dismissed

23 prosecutions involving section 316(1) in the Children’s Court, of which only three
matters were dismissed.®*

The following are some examples of cases involving successful prosecutions under
section 316(1):

A woman concealed a murder by her sons by telling police she knew nothing about it
and gave false information to suggest others had committed the offence.%%?

A man assisted his mother to dispose of parts of his father’s body after she told him
of the killing and asked for help.**
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* Ajuvenile kept guard on a victim for some hours knowing for at least part of the time
that the victim was to be killed by others when they returned. The offence under
section 316(1) extended over a period of several months during which he failed to
inform police of his knowledge of the events.®*

A woman witnessed a shooting murder by her partner but failed to report it to police.®

* A man failed to inform police of information that would lead to the arrest of a friend,
who had set a man on fire. Police interviewed the man several times, but he made no
comment about the circumstances surrounding the death.®%

* A man played no active part in an armed robbery committed by friends in his presence
and failed to report it to the police.®®’

* Ajuvenile who was present during a supermarket robbery failed to give information to
the police and also threatened his girlfriend so that she would not give evidence about
the crime.%%

A man who owned a property where police found 335 cannabis plants being cultivated
in a shed failed to tell police that a large commercial quantity of cannabis was being
cultivated at another property by others.%%

* A man whose fingerprints were found on items containing pseudoephedrine (used to
manufacture a prohibited drug) in an amateur drug laboratory failed to tell police the
identity of the person who manufactured the drugs.’®

Mr Daniel Noll, Director, Criminal Law Specialist, Policy and Strategy in the New South Wales
Department of Justice, told our public roundtable on reporting offences that there are about
100 prosecutions under section 316(1) annually.”*

Previous considerations of section 316(1)
The offence of concealing a serious indictable offence has been controversial.

In a report published in 1999, the NSW LRC reviewed section 316 of the Crimes Act 1900 (NSW)
and questioned its effectiveness in generating information for the police.”®> The commission
expressed disapproval for ‘substituting a legal duty which is enforced by a criminal sanction

for a moral one unless there are overall substantial benefits to society in doing so”.”®

The NSW LRC unanimously recommended that section 316(1) be repealed. A minority
recommended that it be repealed and replaced with a new provision due to the following issues:

* its broad scope
* thereis ambiguity about what constitutes a reasonable excuse

* itis unclear whether the legislation achieves its policy aims of enforcing disclosure
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* numerous other offences apply where people assist a person to commit a crime,
hinder police investigations or interfere with the criminal justice system

* the offence is potentially open to abuse by police in obtaining evidence from unwilling
witnesses or as a holding charge

* it may interfere with research on crime because notification of the researchers’
obligation to report serious offences may discourage people — victims, offenders
and family members — from participating in the research.”®*

In releasing its report, the NSW LRC referred to situations in which the offence can operate
unfairly, including:

* where a domestic violence victim would commit the offence if she did not notify
the police when she was threatened or assaulted by her husband

* where the family members of a person who disclosed to them sexual offences
committed against the person as a child would commit an offence if they did
not report the offences

* where a person who did not report the theft of a chocolate bar would be guilty of
the offence, even though most people in the community would not expect there to
be a legal obligation to report such trivial offences.”®

No legislative amendments were made in response to the NSW LRC’s report.

As discussed in section 9.3.2, in 2015, the Police Integrity Commission considered the section
316(1) offence in relation to blind reporting of allegations of institutional child sexual abuse.
The commission concluded that ‘there is an urgent need for a reconsideration of blind reporting
and of s 316 of the Crimes Act, including whether it should be repealed or substantially
amended’.”® Difficulties with the section 316(1) offence were discussed in evidence before the
commission, including concerns about suggesting the victim, or their friends or relatives, might
be prosecuted for failures to report.”?’

The Royal Commission is not aware of any review of section 316(1) being conducted in response
to the Police Integrity Commission’s conclusion.
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16.3.3 Victorian offence of failure to disclose a child sexual offence

The offence under section 327

Under section 327(2) of the Crimes Act 1958 (Vic), an adult who has information that leads
them to form a reasonable belief that a ‘sexual offence’ has been committed in Victoria
against a child by another adult must disclose that information to a police officer as soon as it
is practicable to do so unless they have a reasonable excuse for not doing so. The maximum
penalty for a failure to disclose is three years imprisonment.

The offence commenced on 27 October 2014. The Victorian Attorney-General described it as a
‘community-wide duty to report information about a sexual offence against a child to police’.”%®

‘Sexual offence’ is defined to include:

* rape and sexual assault
* incest

+ sexual offences against children, including sexual penetration, indecent acts, persistent
child sexual abuse, grooming and the failure by a person in authority to protect a child
from a sexual offence

+ sexual offences against persons with a cognitive impairment
» other sexual offences including administration of drugs, procuring and bestiality

* sexual servitude.

It includes an attempt to commit these offences and an assault with intent to commit these
offences. It does not include child pornography offences, although the broader Victorian
grooming offence in section 49B of the Crimes Act 1958 is included.

The test of ‘reasonable belief’ is both subjective and objective. The person must have the belief,
and it must be reasonable. Mr Greg Byrne PSM, Special Counsel, Criminal Law Review, Victorian
Department of Justice and Regulation, told our public roundtable on reporting offences that an
objective standard — that a reasonable person would form the belief, even if the accused did
not — was not adopted in part to align with mandatory reporting but also because of the general
approach in criminal offences of focusing on the offender’s subjective state of mind.”®

The Victorian Government’s fact sheet on the offence provides the following guidance about
what is a ‘reasonable belief’:

A ‘reasonable belief’ is not the same as having proof. A ‘reasonable belief’ is formed
if a reasonable person in the same position would have formed the belief on the
same grounds.
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For example, a ‘reasonable belief” might be formed when:

e achild states that they have been sexually abused

* achild states that they know someone who has been sexually abused (sometimes the
child may be talking about themselves)

*  someone who knows a child states that the child has been sexually abused

* professional observations of the child’s behaviour or development leads a professional
to form a belief that the child has been sexually abused

* signs of sexual abuse leads to a belief that the child has been sexually abused.”*
The fact sheet also states:

The offence requires a person to report to police where they have information that leads
them to form a ‘reasonable belief’ that a sexual offence has been committed against a
child under 16. Under the offence, people will not be expected to disclose unfounded
suspicions as a suspicion does not constitute a ‘reasonable belief”.”*

Section 327(3) sets out two grounds that will constitute a reasonable excuse for failure
to disclose:

« afear on reasonable grounds for the safety of any person (other than the alleged
offender) if the person were to disclose the information to police, and the failure
to disclose is a reasonable response in the circumstances

* abelief on reasonable grounds that the information has already been disclosed to
police —an example is given of the person having already complied with their mandatory
reporting obligations under the Children, Youth and Families Act 2005 (Vic).”*?

Section 327(4) excludes as a reasonable excuse concern for the perceived interests of the
alleged offender or any organisation. This would prevent protection of the interests, including
the reputation, of an institution from constituting a reasonable excuse for failure to disclose.

Under section 327(5) and 327(6), a person does not commit the offence of failure to disclose if:

* theinformation came directly or indirectly from the victim
* the victim was of or over the age of 16 years at the time of providing the information
* the victim requested that the information not be disclosed,

unless the victim has an intellectual disability and does not have the capacity to make an
informed decision about disclosure and the person is or ought reasonably to have been aware
of this.
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This exception would prevent an obligation to disclose where an adult victim, or a child victim
who is 16 years or older, discloses abuse to an institution and asks that it not be disclosed.

In justifying limitations on the right to protection of families and children, including through
treating different children (that is, all those under 18 years of age) differently, the Statement of
Compatibility for the Crimes Amendment (Protection of Children) Bill 2014 required under the
Charter of Human Rights and Responsibilities Act 2006 (Vic) stated:

The law considers that at 16 years a person has sufficient maturity to make decisions about
their sexual conduct. This also includes sufficient maturity to make decisions about the
reporting of sexual offending against oneself or about dealing with attempts by others to
foster a (lawful) sexual relationship.”:

The Attorney-General stated in the second reading speech:

The bill also respects the position of a victim who does not want details of the offending
disclosed and who is sufficiently mature to make that judgement. Setting the age at which
a victim is to be treated as having that maturity is a matter of judgement. The bill sets that
age at 16, being the age at which the law already recognises a capacity for certain
judgements in relation to sexual matters. The obligation to disclose therefore does not
apply where the information comes from a person aged 16 or over who requests that the
offence not be reported to police.”**

There is also an exception where the person comes into possession of the information when
they are a child: section 327(7)(a). This exception would prevent an obligation to disclose arising
for child victims themselves or for other children who witnessed or otherwise gained knowledge
about abuse.

There is an exception for various categories of privileged information, including information
obtained through a religious confession, provided that there is no criminal purpose involved

in the confession; and information subject to legal professional privilege: section 327(7)(b).
The exceptions apply by reference to the privileges under Part 3.10 of Chapter 3 of the
Evidence Act 2008 (Vic), which includes the privilege for religious confessions in section 127

of the Evidence Act 2008 (Vic). This privilege applies to both the fact that a religious confession
was made and the content of a religious confession: section 127(1).

Confidential communications by victims to counsellors or medical practitioners are also subject
to an exception: section 327(7)(c). Mr Byrne of the Victorian Department of Justice and
Regulation told the public roundtable that these exceptions were designed to ensure that the
general obligation of disclosure would not apply to people who provide services to the child.
This is to avoid deterring children from seeking that kind of support.”*
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There is an exception for information obtained solely through the public domain: section 327(7)(d).
This exception removes any obligation to report information obtained through media reports,
for example, even if this information causes a person to form the required belief that a sexual
offence has been committed.”*

There is also an exception where the victim has already turned 16 years of age before

27 October 2014: section 327(7)(f). That is, institutions need not disclose historical allegations,
even if they were made when the victim was under 16 years of age and even if they were made
by a person other than the victim.

This appears to be a ‘one-off” exclusion for offences that could be considered already historical
at the time the offence commenced. It appears that it would not apply, for example, if a person
other than the victim made the allegation (directly or indirectly) at this time, it was sufficient

to form the reasonable belief, and the victim turned 16 after 27 October 2014. In this case

the obligation to disclose would apply, even if the victim were now over 16 years of age and
regardless of the victim’s views on disclosure, if they were known. As the information would not
have come from the victim, whether directly or indirectly, perhaps this circumstance might most
likely arise where either an alleged offender made an admission or another victim disclosed the
abuse they suffered and named others who they say were also abused.

Use of section 327
The offence in section 327 is relatively new. It commenced on 27 October 2014.

Detective Senior Sergeant Michael Dwyer of the SANO Task Force, Child Exploitation Task
Forces, Crime Command, Victoria Police, told our public roundtable on reporting offences that,
as at 11 April 2016, three matters of failing to report had been recorded since the offence
commenced and that he thought they were in the process of being prosecuted.’?’

Background and issues in relation to section 327

The need for criminal law sanctions for failing to report child abuse — in addition to mandatory
reporting under child protection legislation — was considered by the Protecting Victoria’s
Vulnerable Children Inquiry (Cummins Inquiry), which reported in January 2012.

It recommended that:

The Crimes Act 1958 (Vic) should be amended to create a separate reporting duty where
there is a reasonable suspicion a child or young person who is under 18 is being, or has
been, physically or sexually abused by an individual within a religious or spiritual
organisation. The duty should extend to:
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* A minister of religion; and

* A person who holds an office within, is employed by, is a member of, or a volunteer
of a religious or spiritual organisation that provides services to, or has regular contact
with, children and young people.

An exemption for information received during the rite of confession should be made.

A failure to report should attract a suitable penalty having regard to section 326 of the
Crimes Act 1958 and section 493 of the Children, Youth and Families Act 2005.7%8

In recommending that there be an exemption to the duty to report for information received
during the rite of confession, the Cummins Inquiry noted that under section 127 of the
Evidence Act 2008 (Vic) religious confessions are privileged so a member of the clergy cannot
be compelled to give evidence of the fact or contents of a confession in court proceedings.”*
The Cummins Inquiry concluded that the treatment of such information should be consistent
with section 127 of the Evidence Act 2008 (Vic).”?°

In November 2013, the Betrayal of Trust report included the following finding:

Given that criminal child abuse is a very serious offence against the criminal law, failure to
report or concealment of an offence is more appropriately dealt with under the criminal
law than under the welfare/child protection regime.’*

The Betrayal of Trust report recommended ‘that the Victorian Government consider amending
Section 326 Crimes Act 1958 (Vic) to remove the element of “gain”, to ensure that a person
who fails to report a serious indictable offence involving the abuse of a child will be guilty of
an offence’.’?

This effectively would have resulted in an offence comparable to the New South Wales offence
in section 316(1) of the Crimes Act 1900 (NSW) in relation to serious indictable offences
involving the abuse of a child.

In considering whether there should be an exemption from the criminal offence for information
provided during confession,’?® the Betrayal of Trust report stated:

The protection of children and the vindication of their rights is an overwhelming
consideration. However, the central question is whether the removal of the exemption/
privilege is likely to be of assistance in exposing offenders and bringing them to justice.”*

It referred to the Australian Law Reform Commission’s (ALRC’s) final report on Evidence.’?
The ALRC recommended against a separate privilege for religious confessions.””® However,
the then President of the ALRC, dissenting from the recommendation, noted that he was not
aware that any law enforcement authorities in any of the jurisdictions that provide a privilege
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for religious confessions ‘have been heard to complain that the existence of the privilege has
hampered law enforcement in any significant way.’?’ The Betrayal of Trust report concluded
that the current privilege for information received during religious confession under section 127
of the Evidence Act 2008 (Vic) was appropriate, noting that communications made for a criminal
purpose were exempted from the privilege.’?®

While the offence in section 327 was enacted in response to both the Cummins Inquiry and
the Betrayal of Trust report,’?® the Deputy Secretary of the Victorian Department of Justice
and Regulation, Ms Marisa De Cicco, told the public roundtable that, following the Betrayal
of Trust report, the Victorian Government worked to identify a better, more specific approach
than that recommended by the parliamentary committee because of the breadth of the

New South Wales offence.”?°

One of the ways in which the offence in section 327 is narrower than the offence recommended
in the Betrayal of Trust report is that it applies to sexual offences and not to physical or other
forms of child abuse. Ms De Cicco told the roundtable:

The previous government took the view, | think perhaps in the context that this is a very
broad obligation and imposed upon the whole community, that the focus should be on
sexual offences and the particular harm caused by sexual offences and, in that sense,
limiting the breadth of the obligation created by this offence.”!

Ms De Cicco referred to a number of differences between the Victorian offence in section 327
and the New South Wales offence in section 316(1), including the following:

« The Victorian offence only applies to adults and does not apply to children.”3?

* The Victorian offence does not require that the person knows that the information
might be of material assistance to police, recognising that the person may not know
what information police already hold.”*

There was some debate and discussion about the standard of belief required to trigger the
obligation to report under section 327 in Victoria. Ms De Cicco told the public roundtable:

It was the subject of quite some discussion at a policy level, and it did cause quite some
concern. We had discussions even within our own State-based service agencies and
non-government organisations that we did consult with. There was a concern —and it’s
always a difficult balance: cast it too low, in terms of a suspicion, then potentially in the
mind'’s eye of general community members, what does that mean and how broadly would
the reporting then be?
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In the fact sheet that we published to accompany the offence when it was first introduced,
we gave some examples, you know, ‘A reasonable belief might be formed when a child
states they have been sexually abused; a child states that they know someone who has
been sexually abused’ —and we go on and give a few examples of that to try to guide

and steer. But because it is pitched at the general community, it is a difficult one.”*

The Chair asked participants at our public roundtable whether anyone would suggest that
the criminal offence should adopt a lower standard of ‘reasonable suspicion’. No participant
expressed support for such an approach.”®

However, Dr Chris Atmore, Senior Policy Advisor from the Victorian Federation of Community
Legal Centres, suggested that, if it proves to be a particularly high threshold, you could adopt
a lower threshold for an offence that only applied to institutions.”® In response to Ms Karyn
Walsh’s question on why Victoria did not target institutions with its offence, Ms De Cicco told
the roundtable that the Betrayal of Trust report recommended both a targeted offence (the
failure to protect offence discussed in Chapter 17) and a broader failure to disclose offence.”®’

Dr Atmore told the roundtable:

| think the problem is that most Victorians would have no idea that they actually could get
into trouble for not disclosing if they think that a child has been sexually abused, because
all the discussion around Betrayal of Trust and the media coverage, and so on, was focused
on organisations, and then you sort of ended up with this recommendation that applied to
almost everyone.’”*®

There is also the difficulty of too quickly forming a belief in response to an allegation.
NSW Deputy Ombudsman, Mr Steve Kinmond, told the roundtable:

if you think of the reportable conduct scheme, we would caution people against forming
any belief until there has been a proper examination of the evidence. | can see some
problems. It is one thing saying good evidence was provided; it is another thing being able

to prove that the person who received the information had formed a belief as to the truth
of that.”*

There has also been debate and discussion about what the appropriate age is for the section 327
offence. Mandatory reporting requires reporting in respect of children aged 16 and 17, while the
section 327 offence applies to children under 16. Ms De Cicco told the public roundtable:

The age issue is one that we still debate internally ourselves, should it be 16, should it be 17,
and indeed, even more recently, there have been issues raised with us as to whether or not it
shouldn’t be up to 18. We ourselves continue to have the debates as to where that particular
age level should be set. Being a broader offence and applying to all persons, not a particular
class of persons in terms of the obligations around disclosure, in the first instance, again, we
went with 16, but it is a matter that, as | say, we still debate internally.”*
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Mr Julian Pocock, representing Berry Street, told the public roundtable that the age
differences create difficulties for Berry Street in giving clear guidance to staff, many of whom
are mandatory reporters.’*

Mr Byrne of the Victorian Department of Justice and Regulation identified difficulties that would
arise if the offence were to apply beyond the age of consent. He told the public roundtable:

One of the difficulties that arises with changing the age and the failure to disclose offence,
at the moment it is relatively straightforward in that it involves a sexual offence against a
child under 16 by a person who is 18 or older, so it is an adult, so it is quite straightforward.
An 18 year old and a 17 year old can engage lawfully in sexual activity. If the disclosure
obligations apply to 17 year olds and 18 year olds, there would then be more focus on
what was the nature of that activity between them, which was, prima facie, it’s lawful.

The only circumstance in which it would not be would be either because it is rape
or some general offence, or there is a relationship of care, supervision or authority, which
may be more like the circumstances you’re familiar with. It just adds an extra complication
about the lawfulness of some sexual activity engaged in by some 17 years olds.”*?

Ms De Cicco also told the public roundtable that, more recently, the Victorian Royal Commission
into Family Violence has recommended an amendment to the section 327 offence to restrict
prosecutions where the accused is a victim of family violence so that a victim of family violence
could only be prosecuted for failing to disclose under section 327 with the approval of the DPP.”*

The offence has been contentious, particularly in relation to family violence issues. Dr Atmore
of the Victorian Federation of Community Legal Centres told the public roundtable about the
difficulties the offence creates for women experiencing family violence. One of the difficulties
is how the exceptions that require non-disclosure to be a ‘reasonable response in the
circumstances’ might be interpreted in situations of family violence.”*

Ms De Cicco told the roundtable that the concerns that Dr Atmore raised were understood
and debated within government, but it was believed that the offence would bring a greater
focus and be a mechanism by which community attitudes to this sort of offending and
reporting could be changed.”® The Victorian Government’s fact sheet on the section 327
offence emphasises situations of family violence in explaining the need for exemptions to
the obligation to disclose.”*®

In answer to a question, Ms De Cicco told the roundtable that the section 327 offence will
be reconsidered in light of the Victorian Royal Commission into Family Violence and that
the Victorian Government has indicated that it will implement the Victorian Royal
Commission’s recommendations.”’
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16.3.4 An example from the Republic of Ireland

In the Betrayal of Trust report, the Victorian Parliament Family and Community Development
Committee discussed an example of legislation introduced in Ireland in 2012.7*8 Ireland
introduced an offence targeting reporting of child abuse following a number of inquiries into
the abuse of children in Catholic Church institutions. Those inquiries detailed incidents in which
complaints of abuse made to church authorities were not referred to the police.

The Criminal Justice (Withholding of Information against Children and Vulnerable Adults) Act
2012 commenced on 18 July 2012. Section 2 of the Act creates an offence for a person who
knows or believes that an offence has been committed by another person against a child and
has information that they know might be of material assistance in securing the apprehension,
prosecution or conviction of that person for that offence, to fail, without reasonable excuse,
to disclose that information to the police.

Apart from its narrower focus on offences against children, the Irish offence is quite similar to
the New South Wales offence in section 316(1). It requires knowledge or belief; information
that might be of material assistance; and disclosure to the police.

However, it differs from the New South Wales offence in that it explicitly provides that neither
victims nor persons who know about the child abuse offence but do not report it at the request
of the victim can be guilty of the offence.

If a victim does not have the capacity — whether due to age or some other impairment —to
form a view on whether the offence should be disclosed to the police, and the offender is not a
family member, the parent or guardian can advise on behalf of the victim that the victim does
not want the offence to be reported to the police. The parent or guardian concerned must have
reasonable grounds for acting on behalf of the victim. They must show that they are acting

in the best interests of the victim and have considered the wishes of the victim. There is a
presumption that a child under 14 years of age does not have the capacity to decide whether
to report an offence.

If the victim does not have the capacity to decide whether the offence should be disclosed to the
police and the offender is a family member, a designated professional (which includes doctors,
nurses, psychologists and social workers) who is providing services to the child for the harm or
injury caused by the offence can advise that they do not think the offence should be disclosed if
they can demonstrate that they are acting to protect the health and welfare of the victim.

There is no exemption from the section 2 offence for priests who have received information
about offences through religious confession. However, it is unclear whether a religious
confessions privilege operates so that clergy are entitled not to disclose that information.
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Section 2(4) of the Act provides that:

This section is without prejudice to any right or privilege that may arise in any criminal
proceedings by virtue of any rule of law or other enactment entitling a person to refuse to
disclose information.

In debating the Criminal Justice (Withholding of Information on Offences Against Children and
Vulnerable Persons) Bill 2012, referring to section 2(4), the Republic of Ireland Minister for
Justice and Equality told the Irish Parliament that it ‘will continue to be a matter for a court
before which a person is prosecuted to determine whether there is a particular privilege or
whether it applies in the circumstances of a particular case”.”*

A Keith Thompson has written in his study Religious Confession Privilege and the Common Law
that ‘religious confession privilege already has an established base in Irish common law’, under
the decision of Cook v Carrol.”*° However, in the Select Committee on Justice, Defence and
Equality Debate on the Bill, the Minister for Justice and Equality also said that at the time of the
Bill, the existence or extent of the religious confessional (or ‘sacerdotal’) privilege in criminal
proceedings in Ireland was uncertain, because it had not been judicially considered.”*

Since the commencement of the Act, so far as we can ascertain, the issue of whether a privilege
for the religious confession exists has not yet arisen in proceedings in relation to the section 2
reporting offence, so it is unclear whether a religious confessions privilege applies in relation to
the offence.

16.4 Religious confessions

As discussed above, the Cummins Inquiry and the Betrayal of Trust report each considered
the question of whether a failure to report offence should apply to clergy regardless of
whether they receive information about child sexual abuse offences in religious confession.
They concluded that it should not.

Further, the Republic of Ireland introduced a failure to report offence which did not exempt
information received during religious confession, although it is unclear whether clergy
would be entitled not to disclose that information because of the operation of a religious
confessions privilege.

We have also considered whether there should be an exemption or privilege from a failure to
report offence for religious confessions.

The issue arose specifically in our case studies regarding Catholic Church institutions, in which we
heard evidence of clergy receiving information about child sexual abuse in religious confession.

We also heard accounts from a number of survivors in our private sessions of the disclosures
of sexual abuse they made to priests in religious confession.
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16.4.1 Consultations and case studies 50 and 52

In our work on religious institutions, we conducted public consultations and hearings on the
practice of religious confession in the context of institutional child sexual abuse. In some

of those, we addressed whether information about child sexual abuse learned in religious
confession should be subject to civil reporting obligations.

On 5 May 2016, we released Issues Paper No 11 — Catholic Church Final Hearing (Issues Paper
11). We sought submissions on a number of issues that may have contributed to the occurrence
of child sexual abuse in Catholic Church institutions or affected the institutional response to that
abuse, including the operation of the Sacrament of Confession (also called the ‘Sacrament of
Reconciliation” in the Catholic Church). A number of submissions addressed that issue.

On 6 February 2017, the Royal Commission began Case Study 50 in relation to the institutional
review of Catholic Church authorities. We heard evidence from a panel of six clergy witnesses
specifically about the significance of the Sacrament of Reconciliation in the Catholic Church

as well as how the seal of confidentiality applies in respect of religious confessions of child
sexual abuse.

The panel included a sacramental theologian, Dr Frank O’Loughlin; a moral theologian,

Father Laurie McNamara CM; a New Zealand liturgical theologian, Dr Joseph Grayland; and

a canon lawyer, Professor lan Waters. It also included the chair of the Australian Bishops
Conference Commission for Doctrine and Morals, Bishop Terence Curtin; and the chief executive
officer of Catholic Social Services, Father Frank Brennan SJ AO, who has published commentary
on the Royal Commission’s consideration of the Sacrament of Reconciliation.

Other witnesses in that case study also gave evidence on religious confession, including a
number of the archbishops of the Catholic Church in Australia and psychologists who worked
with Catholic clergy perpetrators of child sexual abuse.

On 17 March 2017, the Royal Commission began Case Study 52 in relation to the institutional
review of Anglican Dioceses of Grafton, Tasmania, Adelaide, Sydney, Brisbane and Newcastle.
We heard evidence about the role of religious confession within Anglican Church liturgy and
practice as well as steps taken to reconsider the seal of confidentiality in respect of religious
confessions of child sexual abuse by the General Synod of the Anglican Church.

We heard evidence about these developments from Mr Garth Blake SC, the chair of the
Professional Standards Commission, as well as the Primate, Archbishop Philip Freier, of
the Diocese of Melbourne and Archbishop Glenn Davies of the Diocese of Sydney.
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16.4.2 Religious confessions and their significance to particular faiths

Introduction

From our public hearings and consultation processes, we understand that our consideration of
whether there should be an exemption or privilege for religious confessions from a failure to
report offence is a matter of particular concern to the Catholic Church. However, our consideration
of this issue is also relevant to the members of a number of other Christian churches that have a
rite of religious confession, including the Anglican, Orthodox and Lutheran churches.

The Royal Commission understands that the concepts of repentance and forgiveness are deeply
embedded in the Christian tradition. The Catholic Church teaches that confession, also known
as reconciliation or penance, is one of the seven sacraments of the Church that were instituted
by Jesus Christ.”? The current Catechism of the Catholic Church states that ‘During his public life
Jesus not only forgave sins, but also made plain the effect of this forgiveness: he reintegrated
forgiven sinners into the community of the People of God from which sin had alienated or even
excluded them’.”?

In the Catholic tradition, the person confessing their sins is often referred to as the penitent, and
the priest who hears the confession is usually referred to as the confessor. The sacrament consists
of four actions by the penitent and confessor: contrition (or sorrow for the sin committed, along
with the intention of not sinning again), confession (the oral confession of sins to the priest),
satisfaction (penance or atonement, usually in the form of prayers, mortification or good works)
and absolution (the priest speaking God’s words of forgiveness).”*

The confessional seal

The ‘confessional seal’ or ‘seal of confession’ refers to the obligation of a confessor not to reveal
what a penitent tells them in religious confession.

In the Catholic Church

The Royal Commission understands that the inviolability of the confessional seal is a matter of
great importance to Catholics. Archbishop Anthony Fisher OP, the Archbishop of Sydney, gave
evidence of its significance in Case Study 50:

When a Catholic comes to a priest to confess, they understand they’re talking to God, and
the priest is there to mediate that, to encourage that, to confirm that. But they think their
conversation is to God. For a priest to repeat anything that has occurred during that
confession would be a very serious breach of trust with them and contrary to our
understanding of the sacrament.”>
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Several canons of the 1983 Code of Canon Law, the compendium of the Catholic Church’s
internal law, refer to the confessional seal:

* Canon 98381: The sacramental seal is inviolable. Therefore, it is absolutely wrong for
a confessor in any way to betray the penitent, for any reason whatsoever, whether by
word or in any other manner.

* Canon 984: The confessor is wholly forbidden to use knowledge acquired in confession
to the detriment of the penitent, even when any danger of disclosure is excluded. A
person who is in authority may not in any way, for the purpose of external governance,
use knowledge received in confession at any time.

* Canon 138881: A confessor who directly violates the sacramental seal incurs a
latae senentiae excommunication reserved to the Apostolic See —that is, an automatic
penalty of excommunication, which can only be lifted by the Pope. A confessor who
violates the sacramental seal only indirectly is to be punished according to the gravity
of the delict.”*®

The inviolability of the confessional seal has a long history in the Catholic Church. Dr Grayland,
a liturgical theologian, has written that, in the early Christian Church, penance and absolution
for serious sin was a public ritual involving the church community, rather than a private ritual.”>’

Historians, including Kurtscheid, McNeill and Thompson, note that the practice of private, secret
or ‘auricular’ confession, whereby the penitent confesses their sins privately to a priest, was
spread by Irish monks from the sixth century but say there is some evidence that it may have
earlier origins.”® Kurtscheid, McNeill and Thompson also state that, from the ninth century,

and possibly earlier, priests who violated the seal of confession were liable to be removed from
office and sent into lifelong exile.” Kurtscheid suggests that a decree of Pope Leo | addressed
to ‘the bishops of Campania, Samnium and Picenum’ in 459 AD, in which he identified the
practice of reading out the penitent’s transgressions in an open assembly as an abuse that must
cease, represents ‘the first papal decretal safeguarding the secret of confession’.”®

Nolan writes that, in 1215, the Fourth Lateran Council decreed that all Catholics who had
attained the ‘age of reason’ were required to confess their sins to a priest at least once a year
on pain of excommunication and also that any priest breaking the sacramental seal in any way
was liable to be laicised and imprisoned for life.”®!

However, Kurtscheid, in his history of the confessional seal, has documented that the question
of whether there were any circumstances in which it was permitted to break the seal was

the subject of debate among theologians in the late medieval and early modern periods.

For example, over several centuries in France, some theologians taught that information about
plots against the king or the state was exempt from the confessional seal. Kurtscheid gives
several examples where the seal was broken but stresses that this French teaching was only
ever a minority position. Kurtscheid notes that a central concern throughout these centuries-
long debates was: ‘How can the obligation of the seal be reconciled with the precept of charity,
which mandates that we should shield our neighbour against physical and spiritual injury to the
best of our ability?’7®?
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In our public hearing for Case Study 50, Archbishop Timothy Costelloe SDB, the Archbishop of
Perth, gave evidence that the obligation upon a priest to uphold the confessional seal is solemn
and because of its operation, he would feel bound never to break the seal and report to civil
authorities someone’s confession that they were abusing a child.”®®* Archbishop Denis Hart,
Archbishop of Melbourne, gave evidence that he would feel similarly bound.”®*

In relation to exactly what information is covered by the confessional seal, in Case Study 50
witnesses provided divergent evidence. One matter on which there was significant divergence
was whether a child penitent’s disclosure that they were being sexually abused by an adult
would be subject to the seal or not.

On the one hand, we received evidence from Archbishop Fisher that if a child penitent
confessed their sexual abuse by an adult to him that, ‘I believe I'm bound by the seal of
confession not to repeat it”.”® On the other hand, Dr O’Loughlin wrote in a précis of evidence
to us that, ‘The confessional seal applies only to the confessing person’s own sins. Not to those
of anyone else.”®® Bishop Curtin told us that, in his view, a child telling a priest of their sexual
abuse by an adult would not constitute a confession of the child’s sin and therefore not fall
within the confessional seal.”®’

In the Anglican Church

In the Church of England, Canon 113 of 1603 recognised that the confessional seal could be
broken in exceptional circumstances, including where the information related to ‘such crimes
as by the laws of this realm [the priest’s] own life may be called into question for concealing
the same’ (this was a reference to the crime of high treason).’®®

On the recommendation of the Doctrine Commission of the Anglican Church, in 2014 the
General Synod of the Anglican Church of Australia voted to amend its Canon Concerning
Confessions 1989 so that the canonical requirement of absolute confidentiality would no longer
apply to religious confessions of serious crimes and other acts that have led, or may lead, to
serious or irreparable harm. The Doctrine Commission of the Anglican Church has described
this Royal Commission as having provided the context for the proposed changes.’”®

A report prepared for the General Synod by the Doctrine Commission reaffirmed the
importance of confidentiality in ministry as a general principle. However, it recommended that,
in cases of religious confessions of serious crimes and other acts that have led or may lead to
irreparable harm, including domestic violence and sexual abuse of children, a minister should
encourage the penitent to report to the police voluntarily, accompany the person to ensure this
happens and provide support, but if the person will not go to the police then the minister may
reveal the contents of the communication to the appropriate civil or church authorities.””®

The Doctrine Commission report made a number of arguments in support of the changes,
including that:
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* there are ‘clear deficiencies with the principle of absolute confidentiality’

* absolute confidentiality privileges the penitent confessing to serious crimes above past,
present or future victims: ‘This fails to recognise that we live in a community and are
responsible for our human relationships’

* the pastoral priority in all matters of abuse must lie with victims and potential victims.
The Doctrine Commission stated:

Insofar as the practice of absolute confidentiality of confessions has hampered our
pastoral effectiveness to so many, we should subject it to scrutiny. Its deployment appears
to some to indicate self-protection and ecclesial self-interest, and not godly wisdom or
best pastoral practice. Maintaining the practice of absolute confidentiality leaves priests
and bishops open to manipulation by unscrupulous offenders, because the making of a
confession then paralyses communication and action.””*

However, in Case Study 52 we were told there is a question as to the validity of the 2014
amendment to the Canon Concerning Confessions 1989.772

We heard that, at the time of our case study, the 2017 General Synod of the Anglican Church
of Australia intended to revisit the issue by voting on a canon expressly removing the seal of
confidentiality over confessions of child sexual abuse and related matters.””?

16.4.3 Legal privileges that may apply to religious confessions

Under Australian law, categories of communications are privileged, or exempted, from
disclosure by compulsion. In some Australian jurisdictions, a religious confessions privilege
operates so that clergy can refuse to disclose information they receive in religious confession.

In respect of religious confessions, section 127 of the Uniform Evidence Act grants a specific
privilege from the general requirement to give evidence in court proceedings. The privilege
applies in the Australian Uniform Evidence Act jurisdictions —the Commonwealth, Victoria,
New South Wales, Tasmania, the Australian Capital Territory and the Northern Territory.

Section 127(1) of the Uniform Evidence Act provides:
A person who is or was a member of the clergy of any church or religious denomination
is entitled to refuse to divulge that a religious confession was made, or the contents

of a religious confession made, to the person when a member of the clergy.

The privilege under section 127 is absolute.
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As noted in section 16.3.3, there is an exception to the Victorian offence of failing to disclose
a child sexual offence under section 327 of the Crimes Act 1958 (Vic) for information that is
privileged under section 127 of the Evidence Act 2008 (Vic).

Three jurisdictions — New South Wales, Tasmania and the Australian Capital Territory — also
include a professional confidential relationship privilege in Division 1A of Part 3.10 of the
Uniform Evidence Act.”’* Unlike the religious confessions privilege under section 127, the
privilege provides a balancing test rather than an absolute exemption from disclosure. It allows
a court to direct that evidence of a protected confidence not be adduced, balancing the harm
that would be caused to the confider if the evidence were given against the desirability of the
evidence being given.””

A ‘protected confidence’ falling within the privilege is a confidential communication made to
a person — the ‘confidant’ —in the course of a relationship in which the confidant was acting
in a professional capacity and when the confidant was under an express or implied obligation
not to disclose its contents.”’® It is possible that, if there was no specific privilege for religious
confession, a court might consider a religious confession to fall within this category.

A number of jurisdictions internationally have also, at various times, recognised a common law
priest—penitent privilege for religious confessions.””” However, in Australia, whether a common
law religious confessions privilege exists is not entirely clear.””® There is a lack of case law testing
the issue,””® and there does not appear to be any Australian case considering the religious
confessions privilege in a jurisdiction in which it is not legislatively granted.

Mabey writes that the commonly held view is that there is no privilege for priests or penitents
under common law in Australia.”® Also, in 1993, the Western Australian Law Reform Commission
stated that it appeared there was no common law privilege for priests in relation to confidential
information disclosed by a penitent, including in religious confession.”! There is no apparent basis
for suggesting that the common law in Australia has developed such a privilege since then.

However, the Truth Justice and Healing Council submitted to the Royal Commission that there
‘is a solid basis for arguing that a common law religious confessional privilege would be
recognised in Australia’ if the subject were to be litigated in a jurisdiction where the privilege
is not recognised in legislation.’®?

16.5 Discussion in the Consultation Paper

16.5.1 Should there be a criminal offence?

Although it may be obvious, it is worth stating that, at a minimum, institutions or relevant staff
and volunteers within them must comply with any legal obligations to report, including by
reporting to:
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* police under the New South Wales and Victorian offences
» child protection agencies under mandatory reporting obligations
* oversight agencies under reportable conduct schemes.

In the Consultation Paper, we identified the issue as being whether all other states and
territories should follow New South Wales and Victoria by introducing criminal offences
to require reporting to police and, if so, how the reporting obligation should be framed.

As discussed in Chapter 2, the criminal justice system enables society to express its
condemnation of certain types of behaviour through state-sponsored agencies of investigation,
fact-finding and punishment. In addition to the purpose of punishing the particular offender,
the criminal justice system also seeks to reduce crime by deterring others from offending.

The New South Wales offence reflects the public interest in the reporting of a serious crime
which is believed to have occurred so that the police may investigate. While it might be argued
that a general positive duty to report compels citizens to betray their fellow citizens, friends and
family to the police, it can also be argued that citizens have a duty to assist the police in fulfilling
one of the state’s primary obligations, which is to investigate crimes.”®® As Ashworth states,
‘loyalty can rarely be more important than bringing a serious offender to justice’.”®*

Not all moral duties in relation to policing are reflected in legal duties imposed by the criminal
law. For example, in introducing the amending legislation in 1990 which replaced the common
law offence of misprision of felony with the statutory offence in section 316(1) of the Crimes
Act 1900 (NSW), the then New South Wales Attorney General referred to some common law
offences that were to be abolished but not replaced by statutory offences. The then Attorney
General stated:

though the common law offence of refusing to assist a public officer in the execution

of his or her duty is abolished, it has not been replaced by a statutory offence. That is not
to say that the public should not be encouraged to assist police. However, there are far
more appropriate methods of encouraging this participation and it is inappropriate that
those who do not assist should be guilty of a criminal offence. It is a public duty to assist
police or other law enforcement officers in the execution of their duties. Not to do so
should not be a crime.”®®

However, for the reasons referred to in section 15.1, we suggested in the Consultation Paper
that there may be good reasons for the criminal law to impose obligations on third parties —
including a duty to report —in relation to child sexual abuse. A duty to report, in particular, may
be essential in bringing child sexual abuse offences to the notice of police because they so often
occur in private.
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The Betrayal of Trust report recommended that a criminal offence was needed in addition to
‘welfare’ reporting under mandatory reporting obligations. It stated that the ‘mandatory welfare
reporting system gives first priority to protecting the “at-risk” child, while criminal reporting
focuses on catching, prosecuting and convicting offenders’.”®® The Australian Law Reform
Commission (ALRC) and NSW LRC also considered the advantages and disadvantages of placing
reporting offences in either child protection or criminal law in the context of family violence.”®’

A reporting offence may be particularly important in the case of institutional child sexual
abuse. Institutions may face a conflict between their duty to protect children and their interest
in protecting the reputation of the institution, and the existence of a criminal offence may
encourage them to report.

At our public roundtable on reporting offences, Mr David Shoebridge MLC, Greens member
of the Legislative Council in the New South Wales Parliament, told the roundtable that, in
his opinion, one of the reasons why the Catholic Church in New South Wales has improved
its reporting to the police so that it no longer makes blind reports is because of the legal
obligations to report created by the New South Wales offence in section 316(1).

Mr Shoebridge said:

The church hasn’t jumped to this point [of not blind reporting] and many organisations
haven’t jumped to that point. They have been driven there because of the underpinning
legal obligation. They have been responding to the concerns about litigation and
potential criminal liability and so the law has played a really important role in developing
good practice.”®®

16.5.2 The scope of a criminal offence

In the Consultation Paper, we suggested that there were three broad approaches to the scope
of a reporting offence:

* abroad offence that applies to all serious crimes and requires all people with the
relevant knowledge or belief to report to police — such as the New South Wales
offence in section 316(1) and as recommended in the Betrayal of Trust report

* an offence that targets child sexual abuse offences and requires all people with the
relevant knowledge or belief to report to police — such as the Victorian offence in
section 327 and the Irish offence

* an offence that targets institutional child sexual abuse offences and requires those
within institutions with the relevant knowledge or belief to report to police.

176 Criminal Justice Parts Ill - VI



Broad offence

The main issue with a broad offence such as the New South Wales offence in section 316(1) is
whether it is too broad.

Many people may not be aware that they are subject to the obligation to report serious crimes
to police.

There might be justice in charging and securing the conviction of a person for failure to report
child sexual abuse years after the abuse occurred when the survivor makes a report which
brings to light information about what institutional leaders knew about the abuse at the time
it occurred.

However, the main purpose of a criminal offence of failure to report, at least in relation to child
sexual abuse, should be to encourage people to report at the time of the abuse, both to protect
the particular child being abused and to protect other children.

The effectiveness of the offence, particularly in relation to child sexual abuse, might depend
largely on awareness of the offence. For other crimes that tend to come to police attention
much more quickly, independent knowledge of the offence may be less important.

A broad offence does not allow for the recognition of the complexities associated with child
sexual abuse reporting. It applies to the victim themselves and to family members of the victim.
It applies to other children who know of the abuse, at least once they are old enough to be
criminally liable. It applies to third-party failures to report even when the victim is now an adult
and could report themselves or where an adult victim decides not to report.

There is little guidance as to what is a ‘reasonable excuse’ for not reporting, but there is no
certainty that these sorts of circumstances would constitute a reasonable excuse.

At our public roundtable on reporting offences, Mr Shoebridge suggested that one way of
distinguishing between survivor advocacy and support groups and institutions in which the
abuse was alleged to have occurred for the purposes of the obligation to report would be to
give content to the element of ‘reasonable excuse’ as a defence to the criminal offence, perhaps
through guidelines that distinguished between victim-oriented organisations and potentially
culpable organisations.”®

However, it may be difficult to craft particular categories of reasonable excuse for particular
categories of crimes — such as child sexual abuse —in circumstances where the offence applies
to all serious crimes.

While prosecutions might be unlikely in some of these circumstances on discretionary grounds,
the offence is broad enough to catch many circumstances where society would not necessarily
condemn a failure to report.
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In the Consultation Paper, we suggested that a broad offence requiring the reporting of all
serious crimes would extend considerably beyond the focus of our Terms of Reference.

Targeted child sexual abuse offence

In the Consultation Paper, we suggested that an offence that targets child sexual abuse might
allow for much greater recognition of some of the complexities associated with child sexual abuse.

As the Victorian offence in section 327 demonstrates, particular provision can be made so that
reporting is not required if an older victim (16 in the Victorian offence) does not wish a report
to be made. The Victorian offence also targets offending by adults against children rather than
offending by other children.

There can also be more carefully crafted defences — the equivalent of a ‘reasonable excuse’
under the broader offence —to cover fear for safety and disclosure to authorities under other
schemes, such as mandatory reporting. There can also be exceptions for child victims and for
those who obtained the information when a child.

The Victorian offence also provides clear exceptions for professionals who provide services to
help children so that children are not discouraged from seeking services and support.

However, the discussion in section 16.3.3 in relation to the Victorian offence illustrates that
there are still a number of potential difficulties with a targeted child sexual offence that applies
to all people with the relevant knowledge or belief. In particular:

* many people may not be aware of the offence or that it applies to them, yet its
effectiveness in encouraging reporting might depend largely on awareness of
the offence

* because it applies to everyone, the standard of belief that triggers the obligation
to report is very high — a ‘reasonable belief’ that a child sexual abuse offence has
been committed

* because it applies throughout the community, it could catch situations of family
violence and criminalise non-reporting by victims of family violence.

In the Consultation Paper, we suggested that an offence targeting the reporting of all child
sexual abuse might extend beyond the focus of our Terms of Reference, although not to the
same extent as the broad offence. We also suggested it might raise issues as to whether it is
appropriate to have special offences for child sexual abuse as opposed to other serious
criminal offences.
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Targeted institutional child sexual abuse offence

An example of a targeted institutional child sexual abuse offence is given in the
recommendations of the Cummins Inquiry, which preceded the inquiry that led to the
Betrayal of Trust report in Victoria.

The Cummins Inquiry received a submission that religious organisations and communities
directly and indirectly pressure victims not to disclose abuse to the police, although it did not
make any finding on whether there were then current practices in religious organisations in
Victoria that diverted claims of abuse from state authorities.”?® The Cummins Inquiry noted that
Victoria no longer has the common law duty to report crime to the police under misprision of
felony.”! It recommended that:

The Crimes Act 1958 (Vic) should be amended to create a separate reporting duty where
there is a reasonable suspicion a child or young person who is under 18 is being, or has
been, physically or sexually abused by an individual within a religious or spiritual
organisation. The duty should extend to:

* A minister of religion; and

* A person who holds an office within, is employed by, is a member of, or a volunteer
of a religious or spiritual organisation that provides services to, or has regular contact
with, children and young people.

An exemption for information received during the rite of confession should be made.

A failure to report should attract a suitable penalty having regard to section 326 of the
Crimes Act 1958 and section 493 of the Children, Youth and Families Act 2005.7%?

While the Cummins Inquiry’s recommendation focused on physical and sexual abuse within
religious or spiritual organisations, it provides an example of how an offence that targets sexual
abuse within a broader range of institutions could be framed.

In the Consultation Paper, we suggested that a significant benefit of an offence that targets
institutions might be that it would allow a lower standard of knowledge or belief than would
be reasonable for offences that apply to the community at large. The Cummins Inquiry
recommended that the reporting obligation apply where there is a ‘reasonable suspicion’,
which is clearly a lower standard than knowledge, belief or a reasonable belief. This means
that the obligation to report would apply in a broader range of circumstances and where the
reporter has less knowledge or certainty of the abuse.

A lower standard might be considered reasonable in an offence in relation to reporting institutional
abuse that applies to those working or volunteering in institutions, because the category of people
subject to the offence is narrower, those people could be informed of and educated about their
obligations and the obligation is more confined in terms of the abuse covered.
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An offence that targets institutions and institutional abuse would avoid any difficulties for
service providers and survivor advocacy and support groups who provide services to victims
and survivors. However, they are also protected under the Victorian offence because reporting
is not required where the victim is the source of the information and is over 16 and does not
wish the information to be reported, and through specific exceptions for counsellors and
medical practitioners.

An offence that targets institutions and institutional abuse might avoid the need to adopt 16
years, rather than 18 years, as the age at which the victim can decide whether they wish the
matter to be reported so that the offence covers all children. As discussed in Chapter 13, a
number of offences in relation to persons in positions of authority effectively raise the age of
consent to 18 years, so any uncertainty about whether sexual activity involving older children
was consensual or an offence would be less likely to arise.

In the Consultation Paper, we identified that an offence that targets institutional abuse and
reporting by institutional staff and volunteers is clearly comfortably within the focus of our
Terms of Reference. However, we suggested that it might raise issues as to whether institutional
child sexual abuse should be subject to different reporting obligations than child sexual abuse
generally and whether it is appropriate to have special offences for child sexual abuse as
opposed to other serious criminal offences.

In the Consultation Paper, we sought submissions on whether there should be a criminal
offence for failure to report and, if so, whether it should apply to:

e all serious criminal offences
e child sexual abuse
e institutional child sexual abuse.

We also sought submissions on the details of a more targeted reporting offence, including:

* the age from which a victim’s wish that the offence not be reported should
be respected

» the standard of knowledge, belief or suspicion that should apply

e any necessary exceptions or defences to prevent the offence having undesirable or
unintended consequences, such as discouraging victims and survivors from seeking
support and services or applying to victims in circumstances of family violence.
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16.6 What we were told in submissions and public hearings

16.6.1 Submissions in response to the Consultation Paper
and Case Study 46

Survivor advocacy and support groups

In their submissions in response to the Consultation Paper, a number of survivor advocacy
and support groups expressed general support for failure to report offences. So did a number
of survivors who made submissions.”®* Mr Daryl Higgins submitted that:

Failing to report sexual abuse by senior staff should be treated as a very serious crime.
The staff who knew of the offences and the institution should face the full force of the law.”*

Mr Peter Gogarty submitted that there should be a nationally consistent, retrospective offence
of concealing child abuse similar to section 316(1) of the Crimes Act 1900 (NSW) but ‘which
addresses the specific circumstances of child abuse concealed by officials of institutions which
have a responsibility for the care of children’.”®> Mr Gogarty recommended:

All Australian jurisdictions adopt uniform ‘third party’ offences regarding ‘knowledge’

of CDA [sic — CSA — child sexual abuse] offences occurring and failing to act to report

the offending and to prevent its further occurrence. Such offences should be drafted to
‘capture’ both organisations and individuals within the ‘management’ structure. Reason:
To date, no Australian citizen, and potentially no-one in the world has been convicted for
concealing the offences of repeat CSA offenders. This is both a moral and legal issue which
is at odds with community expectations. Allowing a person to commit crime, safe in the
knowledge that no personal consequence attaches, cannot be allowed to continue.’”®
[Emphasis original.]

Mr Gogarty told the public hearing in Case Study 46 that he supported reporting offences.
Speaking of the Royal Commission’s case studies, he said:

We’ve had such consistency of stories about people in high places who either have
extraordinarily selective memories or selective memory losses, who are happy to point the
finger at subordinates in their organisation or somebody who has passed away, and to date
we’ve not had, as far as I'm aware — not a single person — other than the fact that this
Commission has done a great job of putting them in the spotlight for a while, we’ve not
had a single case of one of those people being brought to account.
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| can’t get my head around, on a personal level, that there is a good chance that somebody
knew what was happening to me in 1976, it continued until 1978, and until somebody else
reported that offender in 2001, nobody did anything to help.

I've stood in a sentencing hearing against my perpetrator and apologised to other victims
and their families for me not doing something about it. | can’t comprehend that nobody
in a position of authority has ever been asked to account for that.”®’

Mr Gogarty told the public hearing that he considered these offences should have
retrospective effect.”®

Pastor Bob Cotton submitted that the offence under section 316(1) of the Crimes Act 1900
(NSW) is inadequate in relation to the maximum penalty, the requirement for the Attorney
General’s approval to charge ministers of religion and the exclusion of the confessional.”®

He expressed support for the Victorian offence, except for the maximum penalty of three years,

which he submitted is inadequate. He submitted that a new offence should be targeted at

concealing child sexual offences and have a higher maximum penalty.t® He submitted it should
apply retrospectively because ‘many of these crimes are undetected for years and in some cases
decades. It is only recently that we have begun to understand the gravity and life destroying
effects of child sex abuse”.#%

People with Disability Australia (PWDA) suggested that failures to report either specific
allegations made or broad awareness of abuse within an institution is a problem. However,
PWDA expressed some concern about creating failure to report offences ‘without adequate
attention being paid to the lack of protections for whistleblowers’.2% We will address the issue
of protection for whistleblowers in our final report rather than in this report on criminal justice.

PWDA recommended that a failure to report offence be created that requires reporting of
suspicions of abuse but only where the victim has consented to the sharing of the report.
It submitted:

Care

There are important and very good reasons that victims and survivors may not wish to have
crimes committed against them reported. It may impede disclosure if victims and survivors
are aware that crimes may be reported without their consent. Additionally, disclosure is a
sensitive matter that can expose a traumatic incident to narratives of criminality which may
be experienced by a victim as a loss of control. Whilst we would of course encourage
reporting, we believe that centring the victim’s needs is more important than creating a
criminal offence for those who do not report even without the victim’s consent.®%

Leavers Australasia Network (CLAN) submitted that:

when discussing the issue of offences for NOT reporting, CLAN do believe that this is

an extremely useful tool in encouraging everyone in society to protect children and to
have the child’s best interests at heart. Unfortunately, sometimes the only way to ensure
that the right thing is done is through the threat of a penalty or punishment.
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While this legal obligation may be treated discretionally by the DPP’s office depending on
the circumstances, having some legislation enforcing the concealment of a crime as a
punishable offence will do more to assist children and other vulnerable persons than if it
didn’t exist.®* [Emphasis original.]

CLAN submitted that the offence in section 316(1) of the Crimes Act 1900 (NSW) should

not be repealed, even if it is not enforced in all circumstances, because its existence ‘guides
society about what the right, moral, and expected thing to do is"®* It stated its support for the
introduction of failure to report offences nationally.®%

The Victorian Aboriginal Child Care Agency (VACCA) reported on its consultations in which
community members expressed supported for a failure to report offence as well as other
third-party offences. It emphasised the importance of individuals and institutions being
accountable for abuse suffered while children are in their care.®” VACCA stated that this is vital
both to provide justice for victims and survivors and to prevent current and future child sexual
abuse in an institutional context.®%

Micah Projects submitted that survivors expressed support for the proposal that failure to
report offences would apply to people within institutions who fail to report abuse. It stated:

Overall people felt that mandatory reporting of child abuse should apply to anyone in

a position of trust in relation to a child inside an institution and who had a duty of care
over children. Concern was expressed about exactly who a person should report to given
people’s experience with police in the past.®”

It suggested that reportable conduct schemes allow reporting to authorities other than the police '

Micah Projects also noted the concerns in relation to family violence and queried why the
Victorian failure to disclose offence applies broadly rather than targeting institutions.®!

It also expressed support for an offence that applies to any person in a position of authority in
relation to ‘deliberate and intentional omission or acts to cover up information and evidence in
relation to an investigation of child sexual abuse’.®'?

The CREATE Foundation submitted:

It is critical that criminal justice reforms outline clear and transparent legislation,
processes, and resources to keep children safe across all institutions, at all levels and that
individuals and the institutions they are part of are held accountable for failure to protect
young people and failure to disclose harm ®3 [Emphasis added.]

The Victim Support Service South Australia submitted that ‘professionals and organisations
have a moral obligation — and should also have a legal obligation to report child sexual abuse
and violence against children’.t* [t expressed support for a targeted child sexual abuse offence,
such as the Victorian offence, and an offence targeted at institutional child sexual abuse such as
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the one recommended by the Cummins Inquiry.?® It also submitted that a parent or caregiver
should not be convicted in cases where they have decided it would not be in the best interests
of the child to report to police but that there should not be a blanket legislative protection for
parents or caregivers.®®

The In Good Faith Foundation (IGFF) referred to historical cases in which abuse has not been
reported and expressed support for mandatory reporting offences and for failure to report
offences, including the removal of any remaining reference to ‘gain” when reporting on issues
of child sexual assault.® It also expressed support for the reporting duty recommended by the
Cummins Inquiry, ‘as it extends to both religious Ministers and lay workers as well as providing
an appropriate age bracket’®® (the recommended offence would have applied in relation to
abuse of a person who is under 18).

Ms Clare Leaney and Mr Glenn Davies, representing IGFF, told the public hearing in Case Study
46 that they supported offences for failure to report and that those offences should cover

the confessional, whether in terms of those disclosing abuse they suffered or abuse that they
committed against others.?*

The North Queensland Catholic Clergy Abuse Reference Group submitted that there should be
a ‘mandatory reporting criminal law which is national and consistent requiring every citizen to
disclose abuse”®? It submitted that:

[We support] nationally consistent criminal law provisions and penalties for all Australians.
This requires persons who have information to form a reasonable belief that a sexual
offence has been committed against a child are required under the law to disclose that
information to the police.??

In relation to the Victorian offence, it submitted that reporting should be required even over
the age of 16 years.®? It also expressed support for the offence recommended by the Cummins
Inquiry targeting ministers of religion and persons working in religious organisations, referring to
reports that victims, witnesses and families who reported through church officials had believed
assurances that the abuse would be dealt with properly.8?3

The National Association of Services Against Sexual Violence (NASASV) expressed support for a
failure to report offence ‘where it is clearly evident and able to be proved that some person had
knowledge of the offending and took no action’. However, it submitted that there would need
to be defences to allow for situations involving fear or duress and where mental capacity or age
was an issue.®?

The Centre Against Sexual Violence Queensland (CASV) stated that it ‘can see the benefit of
having an offence targeting institutional child sexual abuse offenses and having those within
institutions with the relevant knowledge or belief to report to the police’?? It expressed
support for offences targeting the institutions but submitted:
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having a specific offence targeting institutional child sexual abuse offenses does not negate
the need to also have a broader offence targeting child sexual abuse offences that require all
persons with the relevant knowledge or belief of child sexual abuse occurring to report to
the police. When the criminal offense is broadened to include adult members of the
community, rather than just members of an institution with children in their care, it is
reasonable that more concrete knowledge or evidence of child sexual abuse occurring
would be required for not reporting to be considered an offence.®?

Similarly, Ballarat CASA Men’s Support Group submitted that there should be offences for failing
to report child sexual abuse, particularly if an adult is aware of a child being sexually assaulted.
However, it also submitted that, in family violence situations, it needs to be recognised that ‘a
mother may not be able to report due to power and control dynamics’.8?’

In the public hearing in Case Study 46, Ms Shireen Gunn, representing the Ballarat CASA Men’s
Support Group, contrasted the view of the men’s group with concerns that Ballarat CASA would
have in relation to situations of family violence:

Their [the Ballarat CASA Men’s Support Group’s] view is that if there is someone in authority
or someone who is connected to the child who is aware that abuse is occurring, or has a
strong suspicion, and doesn’t report, they feel that they should be held accountable.

But in saying that, too, my agency [Ballarat CASA] would also qualify that, in that we would
see that it needs to be understood in the context of family violence as well, where you
couldn’t make a blanket ruling, because in those situations of family violence, you can have
a mother who can be very disempowered and controlled, who may be aware of abuse but
unable to report that abuse.

| think that while the men are saying very clearly that anybody who is aware should be held
accountable, that’s very much from a subjective viewpoint, whereas if you step outside of
that and look at the bigger picture, which is what our agency would do, we would see that
the mothers in some of those situations, if it was in familial abuse or, indeed, someone who
is intimidated and controlled by the perpetrator as well, is unable to report.82

The Victims of Crime Commissioner for the Australian Capital Territory expressed support for a
failure to report offence applying to all serious criminal offences, ‘particularly where a child is at
risk of further abuse’.8?

The South Australian Commissioner for Victims’ Rights expressed support for a failure to report
offence, stating ‘[s]ilence nourishes sexual abuse and sexual exploitation of children and other

vulnerable people’.8°

Protect All Children Today (PACT) expressed concern about failure to report offences. It submitted:
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We appreciate the complexities associated with third-party offences and whether

they should be legally binding, with breaches punishable by law. There are so many
conflicting issues associated with child sexual abuse including a carer’s inability to accept
that the perpetrator may be someone they love and trust. There are often a myriad of
reasons why carers are unsupportive of their child who has been sexually abused. Guilt
plays a significant part in the process and sometimes people may experience concerns
about a possible offence, but not the actual evidence to substantiate if it is actually
occurring. People should definitely be encouraged to report abuse, but we question the
value of this action becoming a criminal offence taking the resources (policing and legal)
away from real perpetrators and their victims.

The other concerns we have with this approach are:

e ifan offence is fabricated due to a personal vendetta or grievance with an individual
person or institution;

* if the abuse is not actually occurring or unsubstantiated, much needed resources could
be wasted investigating unwarranted claims; or

* if an actual perpetrator accuses someone else of the abuse to take the focus away from
their offending.

We also suggest the term ‘reasonable suspicion’ is open to interpretation and a clear
definition would need to be established and communicated.®!

Jannawi Family Centre also submitted that it did not support third-party criminal offences.
It referred to the lack of effective education and information for professionals to protect
children; and systems that may not adequately respond to reports.®*? It submitted:

As a service which aims to intervene to protect children, there are many systemic

and social barriers which we confront in doing so. These barriers are significant and
powerful and can deter many from adequately undertaking their roles, fulfilling obligations
or developing confidence to intervene. The use of a criminal offence to induce action is a
doubtful approach to use, in the same way that it does not necessarily act as a deterrent.
A potential approach could be to utilise insurance premiums and liability in gross failures
to report harm as the experience and clarity of hindsight does not necessarily transfer to
current harm which may be occurring.®

Institutions

The Association of Heads of Independent Schools of Australia (AHISA) expressed support for
third-party criminal offences but submitted that they should be developed in tandem with
preventative measures.**
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AHISA referred to Professor Ben Mathews’ report on mandatory reporting, particularly in
relation to why people fail to report — he identified the lack of certainty about whether the
child has been sexually abused or not —and where failures to report have been prosecuted.
AHISA submitted:

the effectiveness of failure to report offences to prevent further harm or provide justice
for victims can be limited by human uncertainty on the one hand and the interaction of
professional failure and regulatory ambiguity on the other.®®

AHISA stated that appropriate education to address uncertainty in identifying behaviour that
warrants reporting can be and is already addressed in schools through regular professional
development.?%¢ AHISA also referred to the value of the New South Wales reportable conduct
scheme in providing schools with expert advice if any suspicion of grooming behaviour or
abuse arises.?¥’

AHISA submitted:

Where professional failure does occur, it is AHISA’s view that a failure to report offence
of itself — irrespective of whether it requires reporting on reasonable belief or reasonable
suspicion — can only be effective when it functions as a penalty to a mandatory reporting
law that defines reportable conduct or which is linked to regulations that define

such conduct.®®

Ms Beth Blackwood, representing AHISA, told the public hearing in Case Study 46:

| think that the association [AHISA] — first and foremost its primary objective is to embed a
culture of child safety and protection in our schools. We believe that successful regulation
will ensure that those cultures are embedded in our schools.

We need a set of standards that are explicit and clearly understood by those within

our schools, that they know exactly what is expected of them, to whom they must report
and how those standards will be implemented in their schools. There are some areas
where, at this point in time, that clarity is not available.®*

The Anglican Church of Australia Royal Commission Working Group submitted that:

Any criminal offence in relation to a failure to report should acknowledge the difference
in responsibilities between those of institutional officials and those of family members
or support persons to whom the abuse is disclosed.

It should allow a survivor to disclose their abuse to a support person, who is not an
institutional representative or subject to mandatory reporting obligations, without
that person having any obligation to report.84
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It also stated that some dioceses have determined that their employees and office holders
will act as mandatory reporters even if the mandatory reporting legislation does not apply
to them 84

In answer to a question about Mr Shoebridge’s concern that institutions face a conflict of
interest in assessing whether a victim consents to reporting, Mr Garth Blake SC, representing
the Anglican Church of Australia Royal Commission Working Group, told the public hearing:

| have to accept that there is a potential for a conflict. It depends how it’s managed.
Complaints of this nature normally will be dealt with by a contact person being assigned to
the survivor, intended to provide support along the way and a chance to speak through
issues. Commonly also a counsellor will be offered and also the opportunity to talk with a
counsellor about those issues.

If the survivor or complainant is a child, that is very clear; it needs to be reported.

If, however, the survivor is an adult and doesn’t wish the matter to be reported and

has taken proper advice and that’s supported by a counsellor, for example, that raises
particularly difficult issues. As we’ve mentioned in our submission, there’s a conflict within
our church, a conflict of approaches. Some parts of the church will report, but it will be
blind reporting. Others will report the identity of the survivor. There’s no common view
within the Anglican Church as to the appropriate way to handle that situation.®#

Mr Blake agreed that the divergence of views is based on balancing the public interest against
the interest of the individual and referred to respecting the agency of survivors. He said:

The experience, as I've listened to counsellors, is that often it takes survivors a long period
of time to be ready to make a report and that the process of even putting words around
what happened to them can again take a long period of time. To sort of compel them to
work out what the narrative is before they’re really ready can be counterproductive.®*

The Truth Justice and Healing Council referred to the limitations and difficulties associated
with section 316(1) of the Crimes Act 1900 (NSW) and stated that it saw merit in repeal of this
offence as recommended by the NSW LRC.8*

The Council restated the recommendation it made in its submission in response to Issues
Paper 8 to the effect that:

there should be a nationally consistent criminal law provision in Australia requiring

a person who has information leading the person to form a reasonable belief that a
sexual offence has been committed against a child to disclose that information to the
police unless the person has a reasonable excuse for not doing so0.8%°

Mr Francis Sullivan, representing the Truth Justice and Healing Council at the public hearing
in Case Study 46, explained the Council’s preference for the approach of the Victorian offence
rather than the New South Wales offence as follows:
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That idea ... is really based on what has become the Victorian legislation enacted last year,
and that is where it says that where an individual has information that they believe would
form a reasonable belief that a sexual offence has been committed against a child, they
have to disclose that to the police, unless there’s a reasonable excuse for not doing so.

We just think that that wording is clearer, it’s tighter, and it’s the type of wording or drafting
of legislation that should be consistent across Australia in every jurisdiction, and to that end,
that’s why we would suggest that it should also apply in New South Wales 8%

The Council also restated its concerns as to whether the Victorian offence in section 327 of the
Crimes Act 1958 (Vic) was adequate. In relation to the Victorian offence, it submitted:

the fact that an obligation to report child sexual abuse did not apply in circumstances
where the victim was now mature and requested that the information not be disclosed
meant that the section did not meet the interests of child safety in a case where the
alleged perpetrator might still be alive.®’

In relation to the Victorian exception where the victim is over 16 years of age and does not want
the information reported, Mr Sullivan told the public hearing:

we think one of the gaps, potential gaps, in the Victorian legislation occurs when
somebody comes and reports the fact that they were abused as a child but now are over
the age of 16. Although there’s no obligation to report, it may be possible that the
perpetrator is still alive, and, therefore, there is a risk to the community. We think, in
those circumstances, the obligation to report should override everything else.®*®

Mr Sullivan agreed that the Council considers that the vulnerability of children generally should
outweigh interests of privacy, confidentiality and support for the particular victim and, if the
perpetrator is still alive, there should be a duty to report.®*

In answer to a question about Mr Shoebridge’s concern that institutions face a conflict of
interest in assessing whether a victim consents to reporting, Mr Sullivan said:

| think Mr Shoebridge is on to something there. | mean, we’ve often said that, as far as the
Catholic Church is concerned, the days of it investigating itself or anything about that are
over, because there is a perceived conflict of interest, and it can be said in the past that the
interests of the institution helped determine how particular complaints were handled.

So | can take that point. But certainly if you have a duty at law, hopefully that overrides

any conflict.?>°

The Council submitted that the offence it proposes should include a defence of ‘reasonable
excuse’ as the Victorian provision does and that it should contain an exemption for information
communicated on an occasion of privilege, including in the context of a religious confession.®>!
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Mr Sullivan also commented on the exemption for information obtained during religious
confession.?>? Mr Sullivan said that if there was evidence of perpetrators admitting their abuse
of children in religious confession, the exemption would need to be addressed as a public policy
issue.®3 Mr Sullivan gave his opinion that, ‘at the end of the day, there’s also a value to the seal
of confession that Catholics preserve in themselves’.8>*

Mr Sullivan told the public hearing that if a reporting obligation were introduced that did

not exempt information obtained during religious confession, ‘in fairness to what | have
said, our attitude would certainly be that when the law of the country is set, then all citizens,
whether you’re a priest or otherwise, need to heed the law, obey or disobey, and take

the consequences’.®*®

The Council expressed its opposition to the offence targeting religious institutions
recommended by the Cummins Inquiry. It submitted:

Persons who work in Church institutions must be subject to the law of the land in the same
way as all other individuals in society. However, to single them out for special criminal
liability would be unfair and unconscionable. There is no reason why institutional child
sexual abuse should be made subject to different criminal reporting obligations than child
sexual abuse generally.®>®

Governments and government agencies

The New South Wales Government referred to the offence in section 316(1) of the Crimes Act
1900 (NSW) and submitted:

While the consideration of repeal or amendments to section 316 is beyond the scope of
the NSW Child Sexual Offence [sic] Review, the Review will consider whether an offence of
failure to report should be introduced which is specifically directed at child sexual offences.
This will include consideration of the nature and scope (including defences and exceptions)
of an offence, as well as practical implications. Importantly, an offence of failure to report
will also be considered against NSW’s regulatory context, including the reportable conduct
scheme under the Ombudsman Act 1974 (NSW), mandatory reporting obligations under
the Children and Young Persons (Care and Protection) Act 1998 (NSW), and reporting
obligations under the Child Protection (Working with Children) Act 2012 (NSW).%>’

The New South Wales Government also suggested that, if an offence were to be specifically
directed at failing to report child sexual abuse, it would need to be considered in the context
of the concern identified in the Special Commission of Inquiry into Child Protection Services in
New South Wales (Wood Special Commission of Inquiry) that penal consequences for failing to
report resulted in overcautious reporting &8
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The Victorian Government outlined the failure to disclose offence under section 327 of the
Crimes Act 1958 (Vic). It acknowledged the complex policy issues and competing considerations
raised in developing the offence, including in relation to family violence. It stated ‘[w]hether the
current defences and exceptions are appropriate in their scope may become more apparent in
due course, as police investigate possible further cases’.®*° It noted that four matters have been
recorded by Victoria Police, but no prosecutions for the offence have commenced.®®°

In relation to the age at which the victim should be entitled to decide whether the offence is
reported, it explained the choice of 16 years in Victoria and noted that the Republic of Ireland
has adopted a threshold of 14 years.%¢

The Victorian Government also noted the reporting threshold and submitted that:

A threshold of ‘reasonable suspicion” may require more people to disclose information to
police, on more tenuous grounds, and it is unclear how valuable such information would
be to police (and what the consequent impact on police resources would be). In addition,
given the sensitivities surrounding such offences, a low threshold is likely to be met with
opposition from some stakeholders.82

In answer to a question about why Victoria introduced a provision targeting child sexual
abuse rather than a general provision such as section 316(1) in New South Wales, Mr Byrne,
Special Counsel, Criminal Law Review in the Victorian Department of Justice and Regulation,
representing the Victorian Government, told the public hearing in Case study 46 that Victoria
had repealed its broader provision, so it was effectively starting from scratch. He said:

The Betrayal of Trust Report adopted the view that every member of society has a moral
and ethical responsibility to report to police any information or knowledge they have about
serious crime being committed, so it was from that basis that the offence was established. ...

It applies to any person with information, any adult with information. And then there were
several issues that arose during consultation about trying to clarify what did it mean to
have information, to have a knowledge or belief of information that may be of assistance
to police, and there was some concern, for instance, that a person wouldn’t know what
would be of assistance to police, because they don’t know what the police know.

Therefore, the basis of the offence was to say if a person has information which causes
them to form a reasonable belief that an offence has been committed, then that is
sufficient for the basic structure of the offence.®3

In answer to a question as to whether turning the moral or ethical duty into a legal duty caused
any significant controversy, Mr Byrne referred to the issues related to reporting in family
violence situations and the defence in section 327(3)(a) and the further changes recommended
by the Victorian Royal Commission into Family Violence.®®*
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In its submission, the Victorian Government noted its commitment to implement all
recommendations of the Victorian Royal Commission into Family Violence, one of which was to
amend section 327 to require the Director of Public Prosecutions (DPP) to approve a prosecution
where the alleged offender is a victim of family violence and to consider legislative amendments
to reconcile section 327 with section 493 of the Children, Youth and Families Act 2005 (Vic).2®®

We discuss section 493 of the Children, Youth and Families Act 2005 (Vic) in Chapter 17 in
relation to failure to protect offences.

The Tasmanian Government stated its recognition that ‘institutional failure to report, or protect
children from, child sexual abuse can have devastating impacts for victims, families of victims
and the community’.8% However, it submitted:

there are complexities in relation to this issue that should be acknowledged, including that
in some institutions significant barriers to reporting exist for a variety of reasons. For
example, reporters may not fully understand when they objectively would be considered
to hold the requisite belief to report or they may not understand what objective steps they
ought to take to protect a child. The rule of law requires that a person who has a duty or
obligation under the law should be able to clearly and unequivocally understand those
duties and obligations.

It is also important to recognise that additional offences or a crime in relation to failure to
report may, in of itself, discourage reporting. Criminal prosecutions that are based on proof
of a belief are often difficult to prosecute unless the offender makes admissions in relation
to their state of mind. An analysis of the capacity for criminal law reform in this area

should be considered with regard to the capacity of the crimeto encourage reporting and
the intersection with the Royal Commission’s Redress and Civil Litigation Report
recommendation in relation to the introduction of a statutory duty on institutions.®®’

The Victorian Commission for Children and Young People expressed its in principle support
for failure to report offences. It referred to the work it is involved in in developing relevant
regulatory systems; and the role of civil law in driving cultural change. It submitted:

The introduction of consistent criminal offences and sanctions across Australia should
promote the safety of children while allowing time for the development of more effective
behaviours, policies and practices on the part of individuals and organisations in
preventing and responding to child sexual abuse 8%

The Commission for Children and Young People also suggested that it might be appropriate to
consider offences in relation to all child abuse rather than child sexual abuse.®®°
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Mr James McDougall, representing the Commission for Children and Young People, outlined for
the public hearing in Case Study 46 the work done in Victoria in relation to Child Safe Standards
and a reportable conduct scheme. In answer to a question as to whether there is a place for
both a criminal offence of failure to report and a regulatory scheme, Mr McDougall said:

| think they are necessary parts of a scheme that is going to, at the same time as setting
very clear standards, also provide a process for raising awareness in the community more
broadly about what is acceptable and what is not acceptable behaviour and how
organisations and all of us as individuals can more effectively keep children safe.t”

The Queensland Family & Child Commission (QFCC) expressed its support for consideration of
the option of offences along the lines of Victoria’s failure to report offence. However, it also
submitted that the offence should be specific and targeted to avoid burdening child protection
systems with high numbers of unsubstantiated reports.”*

Citing the Queensland Child Protection Commission of Inquiry, the QFCC submitted:

While third-party offences and mandatory reporting encourage citizens to notify
authorities about suspected abuse, they can also lead to over-reporting, which makes
child protection systems less efficient, and can cause damage to families unnecessarily
reported.®’? [Reference omitted.]

The QFCC described the amendment to mandatory reporting laws that was made to reduce
over-reporting in Queensland following the Commission of Inquiry. A person who makes a
mandatory report is now protected from liability for making the report only if they act
‘honestly and reasonably’; acting ‘honestly’ is no longer sufficient.®”

The QFFC recommended that we consider the findings of the Commission of Inquiry in
relation to over-reporting to ensure that any new provisions ‘do not unnecessarily add to the
overburdened child protection systems’.8’

The QFCC also submitted that international research suggested that universal mandatory
reporting laws may not be an effective means to identify children who have suffered physical
or sexual abuse. It suggested that the Victorian failure to report offence may be more effective
because it focuses specifically on sexual abuse.®”> The QFCC observed that, because the
Victorian offence is fairly new, its effectiveness is difficult to assess, and a full analysis of the
operation and effectiveness of the Victorian offence would be welcomed.?”®
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Directors of Public Prosecutions

The New South Wales Office of the Director of Public Prosecutions (ODPP) expressed its support
for retaining a criminal offence in relation to failure to report. It submitted that, if the broad
offence in section 316(1) of the Crimes Act 1900 (NSW) were ever repealed, it would support

a specific offence along the lines of the Victorian offence.?””

The Victorian DPP expressed his agreement with the policy intention behind the failure
to report offence in section 327 of the Crimes Act 1958 (Vic) but said that he could not
meaningfully comment further because the Victorian Office of Public Prosecutions (OPP)
has not yet prosecuted or been asked to advise on this offence.®’®

Legal bodies and representative groups

In its submission in response to the Consultation Paper, the Law Council of Australia stated its
support, and the support of the Law Institute of Victoria (LIV), for the creation of a new criminal
offence of failure to disclose a sexual offence committed against a child.®”° It referred to the
LIV’s submission to the Betrayal of Trust inquiry, which recommended ‘a model that required
religious personnel to report to police a reasonable suspicion that a minor is being, or has been
physically or sexually abused by an individual within a religious or spiritual organisation’.8&

It referred to the Victorian offence in section 327 of the Crimes Act 1958 (Vic) and stated:

The Law Council and LIV do not oppose mandatory reporting requirements that are
broader than the LIV’s recommendation in its 2012 submission and note that the LIV
welcomed the Victorian provision that encompassed all child sexual abuse. However,
the Law Council and LIV raise the question of whether or not reasonable belief puts the
matter too high and suggests that reasonable suspicion may be a more appropriate
standard, although this should not include vague or uncertain information, such as
rumours and the like 8!

The Law Council of Australia submission also discussed religious confessions in the context of a
failure to disclose offence.®® |t expressed the view that if an exception for religious confessions
were considered necessary, the exception ‘should allow for a balancing of the need for
confidentiality against the need for disclosure’.®?

Under the failure to disclose offence created by the Victorian Parliament at section 327 of the
Crimes Act 2010 (Vic), there is an exemption for various categories of privileged information
by reference to the privileges under Part 3.10 of the Evidence Act 2008 (Vic), including the
religious confessions privilege. In relation to that exemption, the Law Council of Australia and
LIV submitted that ‘the discretionary balancing test would be much fairer than an absolute
exemption for religious confessions’.88
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In answer to a question as to whether a substantially objective test should be adopted — such
that a person should be obliged to report if they had reasonable grounds to suspect regardless
of whether they actually suspected — Mr Arthur Moses SC, representing the Law Council of
Australia, told the public hearing in Case Study 46:

does it get to the stage where, if somebody who you regard to be credible or otherwise
informs you of particular conduct, whether at that point that triggers the obligation to
disclose it without any further investigation or review. And we have that within the legal
profession with some of the matters that we deal with, without going into the details,
when we investigate professional conduct complaints.

It’s a matter of whether or not we have sufficient evidence within our possession before
we have an obligation to refer matters off to the police. During the course of a professional
conduct complaint, allegations are made. At the point where we believe that there has
been an indictable offence committed, we then have a mandatory obligation to hand over
all material to the police. So we don’t get to that until we consider it.

On the lower standard ... | am just wondering if we then get to the stage that the moment
you are informed of something, is that what then triggers you reporting the matter to the
police without further inquiry or otherwise on your part? | think | would find that a bit
problematic in terms of imposing that on an individual >

Mr Stephen Odgers SC, who gave evidence concurrently with Mr Moses, told the public hearing:

| approach it from the basis of fundamental principle, that criminal offences should require
fault elements and that negligence should not be sufficient for serious criminal offences,
and this would be an offence which would be serious and it should require actual suspicion
on the part of the person, at the very least.

I’'m torn as to whether or not belief should be required. | can see arguments both ways on
that, but | would be very opposed to any attempt to impose liability on the basis that you
should have suspected where you did not in fact suspect.®®

The Australian Lawyers Alliance (ALA) submitted that section 316(1) should be retained. It stated:

Suggestions have been made that s 316 should be amended or abolished. The ALA thinks
that in substance, s 316 is appropriate, the obligation is one which should be on every
citizen (subject to some exceptions for victims, legal privilege and perhaps the
confessional), and would not wish to see it abolished. ...

In our view, it is hard to see why serious criminal offences of all types should not be
reported and not merely child sexual offences.®®’
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In relation to whether a victim who fails to report their own abuse should be charged, the
ALA submitted:

As to whether any penalty should lie with a victim who fails to report, we would suggest that
there be a broad discretion as to whether or not any action be taken, having regard to the
injury inflicted, psychological state and the particular circumstances of the individual. There
will be many circumstances where children and indeed, some adults, could not reasonably
be expected to report their own abuse. This will often be the case in Indigenous and Torres
Strait Island communities, for example. On the other hand, individuals who were able to and
could readily have reported and thus saved others, having reached adult years, should have
an obligation to report appropriately. The involvement of an institution in the decision to
report or withhold information about the abuse from the police may be a relevant
consideration, especially if the institution has discouraged or failed to explore the possibly
[sic] of reporting the abuse with the victim.88

The Law Society of New South Wales Young Lawyers Criminal Law Committee expressed its
support for both an offence similar to the Victorian offence in section 327 of the Crimes Act
1958 (Vic) and a failure to report offence targeted at institutions.®® It submitted that specific
offences are warranted because of the nature of child sexual abuse, particularly the uniquely
vulnerable position of the victim, in spite of the existence of a general reporting offence such
as section 316(1) of the Crimes Act 1900 (NSW).8% It stated:

A specific legal duty to report abuse would combat the culture of denial that is
characteristic of child sexual abuse in institutional settings. It would also reinforce
community expectations regarding the conduct of responsible adults in their interactions
with children 8

In relation to the Victorian offence, the Criminal Law Committee submitted:

the Committee supports recommendations to introduce offences similar to the

Crimes Act 1958 (Vic) s 327, and adopting a ‘reasonable belief’ standard. However,

the Committee submits that ‘police’ in s 327(2) should be replaced with ‘appropriate
authority’ to enable States to make their own jurisdictional arrangements; for example,
where state police do not have a dedicated child abuse/sexual offences investigation team.
Such an offence should have exclusions similar to those in the Victorian legislation to
ensure that the interests of the victim are fully safeguarded.®?

In relation to the offence targeted at institutions, the Criminal Law Committee supported a
lower standard of ‘reasonable suspicion” and an aggravated offence where there are repeated
failures to report.®%
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In relation to the offence in section 316(1) of the Crimes Act 1900 (NSW), the Criminal Law
Committee stated its agreement with the view of the NSW Police Integrity Commission and
the NSW LRC that the section should be repealed.?**

Mr Liam Cavell, representing the Criminal Law Committee in the public hearing in Case Study
46, was asked to explain why the committee supported both a broader reporting offence
focused on child sexual abuse, such as the Victorian offence, and an offence directed specifically
at institutions. Mr Cavell told the public hearing:

We formed the view that section 316 in its broad application doesn’t serve the

policy objectives that it needs to in encouraging specific types of reporting. Also, the
carve-out in section 316 about a reasonable excuse for failing to report doesn’t take
account of particular circumstances that might arise in child abuse reports, such as the
one outlined in the consultation paper about a 16-year-old who perhaps requests not for
that disclosure to take place.

So we felt that it was important to have a more targeted offence that put the onus on
somebody who hears a report to report that offence.

| think it’s also important, or we think it’s important, from an education standpoint,
for those who work within the sectors where people may be reporting these types
of offences to have more clear guidance, and that can come in the form of a more

specific offence.®*®

Mr Cavell agreed that the ‘reasonable belief’ standard under the broader offence would require
a higher state of persuasion than the ‘reasonable suspicion’ standard under the second offence
targeted at institutions.®%®

knowmore expressed its support for a failure to report offence targeting institutional child sexual
abuse. It submitted that the offence should apply to staff, employees, office holders, board or
committee members and volunteers.®” knowmore stated that, given its clients’ experiences:

[knowmore] considers that a failure to report offence targeting institutional child sexual
abuse will increase accountability of institutions to report child sexual abuse, will create a
more robust reporting culture within institutions and will assist in the detection and
prevention of institutional child sexual abuse.?® [Reference omitted.]

In relation to the details of the offence, it submitted that it should not apply where an adult
survivor of institutional child sexual abuse does not wish for their complaint to be referred to
police and that this ‘consent’ requirement should apply from 18 years of age.®* It also submitted
that there should be a defence of ‘reasonable excuse’, such as where the person was informed
that a report had already been made to police by the institution or appropriate representative.’®
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knowmore submitted that a failure to report offence would reflect the seriousness of child
sexual offences in institutions and that it was necessary in addition to mandatory welfare
reporting systems, including because mandatory reporting generally does not cover all types
of institutions which provide services to children.?*

As to broader offences, knowmore did not support a failure to report offence extending to
all serious criminal offences, such as section 316(1) of the Crimes Act 1900 (NSW).*%% It
expressed some support for the Victorian offence in section 327 of the Crimes Act 1958 (Vic)
but submitted:

In principle, given the seriousness of child sexual abuse and the importance of safeguarding
the best interests of the child, no distinction should be made between institutional and
non-institutional child sexual offending and the duty to report. However, there may be

some could be [siclunintended consequences of broadening the application of the offence;
for example, could it criminalize non-reporting by women experiencing family violence and
other vulnerable groups (in circumstances where the fear of safety exception may not apply)?

Any such provision would only be effective in shifting reporting culture where there
are significant awareness raising campaigns in the community.*®

Mr Warren Strange, representing knowmore, explained knowmore’s preferred approach to
the public hearing in Case Study 46 as follows:

We generally support the failure to report offence. Our concern with the general one

is that, on reported prosecutions, | think there’s one current matter, we understand, and it
hasn’t been generally used, and I’'m aware of the concern that defence lawyers have about
how it’s often used by police as a lever against people suspected of having information
that might help them.

We’re mindful that some people who might be caught by a particular targeted offence
might be in circumstances where they are experiencing family violence, and it may be very
difficult for them to disclose, or to disclose in a timely way. So we’re comfortable with the
proposition of a failure to report offence that recognises some of those realities. While |
haven’t read all of the submissions, | think some of the sexual assault services have
addressed that perhaps in more detail than we have and they’ve explained those sorts of
concerns at greater length.*

Mr Strange also discussed the difficulties of framing the offence and the standard of
knowledge or belief that should apply. In answer to a question about whether he favoured a
standard of reasonable belief over reasonable suspicion, he said he did not have a settled view
and continued:
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| think in that context you’re also dealing with people who have responsibilities upon
receipt of any information which raises a concern, and they are obliged to provide a

safe environment to children in their care, which then incorporates the obligation to
have regard to the information and to perhaps make some inquiries.

| think you are trying here, with an offence provision, to combat those people who wilfully
have failed to act on reliable information and, in effect, have sought to cover up offending
against children and to protect perpetrators.®®

In relation to the awareness-raising campaigns in the community, Mr Strange told the
public hearing:

We would see a need for a community engagement and education process around

any such offence, and | think that could be successful in the sense that this [Royal]
Commission has made very significant impacts upon society’s awareness around child
sexual abuse occurring in institutional contexts. To be effective, people need to understand
that they are under a duty to report this type of information and that needs to be
conveyed to people in a way that it can be readily understood by all members of society
and practical examples given, practical guidance and an engagement process that gets the
information out there.?%®

Victoria Legal Aid (VLA) stated that the offence in section 327(2) of the Crimes Act 1958 (Vic)
‘reflects existing community attitudes about the need for an additional level of protection for
a particularly vulnerable cohort of victims’.?’ It submitted that:

the subjective and objective test of ‘reasonable belief’ and the reasonable excuse
provisions in section 327(2) are appropriate as they strike the right balance between
protecting this vulnerable cohort from further abuse and not penalising a third party who
fails to disclose in specific circumstances.’®

VLA stated its opposition to a failure to report offence that extends to all serious criminal offences:

the need to protect victims from other serious offending does not justify the imposition of a
positive duty on members of the community of which the failure to perform may invoke a
punitive response. An expanded failure to disclose offence would place an inordinate burden
on members of the community to disclose conduct that may or may not actually constitute
serious offending simply to avoid offending against the new provision, and penalise people
who inadvertently fail to recognise the conduct of a serious criminal offence. VLA also
questions the utility of a provision that would presume an understanding on behalf of
members of the community that a positive duty to take particular steps applies.®®

VLA also referred to the difficulties that a broad reporting offence might create for family and
friends, newly arrived migrants from culturally and linguistically diverse backgrounds and those
in small, tight-knit communities.?*°
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Legal Aid NSW referred to the concerns of the NSW LRC and stated its support for the repeal of
the offence under section 316(1) of the Crimes Act 1900 (NSW).°*! It submitted that this offence
should be replaced with an offence targeting the failure to disclosure child sexual assault
offending, modelled on the Victorian offence.’*? It submitted:

The offence should apply only to adult offenders and should contain safeguards that
appropriately balance the welfare of victims of domestic and family violence and the
interests of the child. As previously noted, there is no ‘young love’ defence to sexual
offending in NSW. Therefore any reforms would need to ensure that the offence did

not capture, for instance, gossip amongst teenagers about the sex lives of their friends.
We also agree with the submission of the Law Council of Australia that the requisite level
of knowledge of the commission of a sexual offence should be one of ‘reasonable
suspicion’ rather than ‘reasonable belief’ .13

The Federation of Community Legal Centres (FCLC) in Victoria expressed its support for a
narrow failure to report offence targeting institutional child sexual abuse. It submitted:

The Federation believes there should be a criminal offence in relation to failure to report,
and that its scope should be reasonably narrow: it should target institutional child sexual
abuse offences and re-quire those within institutions with a reasonable suspicion to report
to police.?*

It outlined a number of concerns with a broader offence such as the Victorian offence as follows:

* It may harm children who have suffered familial abuse if a mother might be
incarcerated for failure to report and the child is left in the care of the state or with the
perpetrator of the abuse.

* Itis potentially detrimental to women experiencing family violence, as the ‘reasonable
excuse’ defence and the requirement for DPP approval of any prosecution would not
necessarily prevent injustice in all circumstances.*®

It submitted that a broader failure to report offence would undermine key aspects of the
National Plan to Reduce Violence against Women and their Children.

The FCLC referred to a significant benefit of an offence targeting institutions being the ability to
apply a lower standard of knowledge or belief. However, it submitted that, if the threshold is to

be the lower one of ‘reasonable suspicion’, it would be appropriate to require the person within
the institution to have some requisite degree of authority.?*’
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Judiciary

Judge Berman SC of the New South Wales District Court expressed support for retaining the
offence in section 316(1) of the Crimes Act 1900 (NSW) while also creating a specific offence
targeting child sexual abuse offences. He stated that the specific offence should operate as a
means of educating the community and submitted:

Too long, many people aware of child sexual abuse offences having occurred have
preferred to say nothing. The creation of a specific offence such as that already in
existence in Victoria, would be very welcome.*®

Academics
Associate Professor Penny Crofts submitted:

The Criminal Justice Consultation Report asserts that mandatory reporting offences raise
‘the difficult issues of whether what could fairly easily be identified as a moral duty ...
should become a legal obligation, breach of which would be punishable under the criminal
law. | disagree. Such a legal duty has been imposed by the majority of jurisdictions in
Australia and can be justified by the harmful consequences of failing to report.

| support the creation of an offence targeting institutional child sexual abuse offences and
requiring those within institutions with the relevant knowledge or belief to report to police.

The emphasis upon some kind of subjective element of knowledge, suspicion or belief

is ostensibly appropriate. It is in accordance with our understandings of responsibility

that we can only be responsible for what we knew or intended. How could a person or
institution possibly be held criminally responsible for what they did not know? However, in
many of the Royal Commission Reports, the issue was not that individuals knew or believed
that child sexual grooming and/or abuse was occurring, but that they had not recognised the
grooming or offending behaviour at all. This is where the importance of an account of
collective or organisational wrongdoing becomes essential.**®

In relation to Case Study 12, Associate Professor Crofts submitted:

despite eight separate complaints across time about an offending teacher’s behaviour, the
former heads of the preparatory school and headmasters did not place sufficient or
correct significance on the concerns raised with them about the offending teacher ...

The masters at the school would probably not have been prosecuted for failure to report
because they lacked knowledge or belief that child sexual abuse was occurring. But it is this
very lack of knowledge or belief that is the problem. Their failure to attach sufficient and
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correct significance to the reports of inappropriate behaviour was due to an organisational
failure to adequately train staff to recognise and report grooming behaviours. The absence
of any knowledge or belief was a systemic problem —and the current criminal justice focus
on individual, subjective blameworthiness is accordingly inappropriate and misguided.®

16.6.2 Submissions and evidence regarding the issue of
religious confessions

Evidence of disclosures of child sexual abuse in religious confessions

The Royal Commission has heard evidence of Catholic priests being told about child sexual
abuse in religious confessions. In a number of cases this evidence related to a victim disclosing
his or her abuse to a priest during confession. For example:

* In Case Study 11 in relation to the Congregation of Christian Brothers in Western
Australia response to child sexual abuse at Castledare Junior Orphanage, St Vincent’s
Orphanage Clontarf, St Mary’s Agricultural School Tardun and Bindoon Farm School,
VG, a survivor, gave evidence that as a child he told two priests in confession of
his sexual abuse by a religious brother. He gave evidence that one of the priests
subsequently told his abuser.%*

* In Case Study 26 in relation to the response of the Sisters of Mercy, the Catholic
Diocese of Rockhampton and the Queensland Government to allegations of child
sexual abuse at St Joseph’s Orphanage, Neerkol, AYB, a survivor, gave evidence that
as a child she told a priest in confession of her sexual abuse by another priest.

She gave evidence that she was later abused by her confessor.9??

* In Case Study 28 in relation to Catholic Church authorities in Ballarat, BAB, a survivor,
gave evidence that as a child he told a priest of his abuse by a religious brother in
confession and that the priest responded ‘that didn’t happen’.???

We also heard evidence of individuals disclosing their own offending during confession.

For example, in Case Study 35 in relation to the Catholic Archdiocese of Melbourne, a priest
had an offending priest attend on him and go into ‘confessional mode’, making a confession
of child sexual abuse. The priest who heard the confession gave evidence that because of
the confessional situation he ‘couldn’t speak to anyone” and he ‘felt totally entrapped by
that situation’.?*

In Case Study 50, we heard evidence about how perpetrators of child sexual abuse used
religious confession. For example, during this public hearing, Father Brennan gave evidence
that a woman had told him that her father was a ‘serial abuser’ who ‘went to confession
regularly and went to priests who very readily forgave him, with what we might call very cheap
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grace, and that he somehow felt vindicated in that and then went on to further abuse children
in that family’. Father Brennan gave evidence that, prior to this woman’s communication, he had
been completely unaware of such cases.’”

We also received evidence from two psychologists who have worked with clergy perpetrators
of child sexual abuse in the Catholic Church.

We received a précis of evidence from Dr Marie Keenan.*?® Dr Keenan is a psychologist and
researcher who conducted a study of Irish Catholic Church clergy offenders. The results of

Dr Keenan’s study are published in Child sexual abuse and the Catholic Church: Gender, power
and organizational culture ®*’

Dr Keenan wrote in her précis that:

The men in my research used the sacrament of reconciliation to seek forgiveness, resolve
never to do this bad thing again and in some cases to ease their conscience.’®

In Dr Keenan'’s study, eight out of nine clergy the subject of the study disclosed their acts of
child sexual abuse in religious confession.?” According to Dr Keenan, the confessional was the
main place of respite and support from emotional conflicts and loneliness for those clergy, and
it became an important forum for ultimately disclosing their sexual abusing.*° They used the
secrecy of the confessional to ‘externalise’ the issue of their abusing in safety.!

Dr Keenan wrote in that study:

Receiving confession played a role in easing men’s conscience in coping with the
moral dilemmas following episodes of abusing, and it provided a site of respite from
guilt. For some of the men, it also helped them think they were making an effort

to change.’®

Dr Keenan continued:

The very process of confession itself might therefore be seen as having enabled the abuse
to continue, not only in how the men used the secrecy and safety of the confessional
space to resolve the issues of guilt, but also in the fact that within the walls of confession,
the problem of sexual abuse of children was contained.®*?

Dr Gerardine Robinson also gave evidence in Case Study 50. Dr Robinson is a psychologist and
has treated 60 to 70 Catholic clergy child sex offenders at Encompass Australasia.®** Dr Robinson
said that she thought that the proportion of clerical perpetrators she had seen that disclosed
their offending in religious confession ‘probably would be substantial’ and that ‘there would be
a significant number who would tell me, and perhaps others who didn’t’ that they confessed
their offending.®*> Dr Robinson told us that some of the perpetrators she assessed ‘would quite
blithely say, “Yes, every time | offended, | went to confession”’.%%¢
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Dr Robinson was asked whether, in her clinical experience, she had encountered the
phenomenon described by Dr Keenan — that is, that the act of religious confession was an
important aspect of clergy child sex offenders continuing to offend because they felt a degree
of absolution.®®” Dr Robinson gave evidence that that was the case ‘most definitely, particularly
in older clergy, not so much now, in younger clergy’.>*® Dr Robinson had ‘seen that pattern, that
an offender would offend against a child victim, go to confession and feel absolved, and do
exactly the same thing again’.**°

We also heard evidence from clergy who told us that they had never heard a confession in
which a penitent confessed they had sexually abused a child®*® or in which a child told them they
were sexually abused.®*!

Submissions and evidence in support of an exemption for religious confessions

Submissions

A number of submissions to Issues Paper 11, as well as the Truth Justice and Healing Council’s
submission to Case Study 50, were opposed to any recommendation that would require clergy
to report information received in religious confession.

Professor Michael Quinlan, the Dean of the Law School of the University of Notre Dame, Sydney,
expressed his concern at the Royal Commission’s consideration of the seal of confession, which
as a sacrament of the Catholic Church is ‘central to the operation of the Catholic Church and at
the heart of the Catholic religious faith’.>*

Professor Quinlan considered the prospect that the Royal Commission would recommend
change in the area of the confession as a challenge to the freedom of religion for the Catholic
Church and its followers.?** Professor Quinlan referred to the freedom of religion as guaranteed
at international law and in Australian constitutional law.**

Mr David Collits, a practising Catholic, submitted that any limitation upon the scope of
confidentiality attaching to the Sacrament of Confession at civil law must be resisted.?*

He wrote that the policy underlying the confessions privilege is like the policy attaching to
privileged communications between a lawyer and their client so that clients can obtain advice
free of fear of prejudicial treatment, whereas in the confessional the penitent seeks forgiveness
without fear of social stigma.?*® He stated that ‘“The confession is a sacred space in which the
soul is touched by God” and that ‘most if not all priests would rather be penalised under the
criminal law than break the seal of confession”.?*’

Associate Professor A Keith Thompson of the Law School of the University of Notre Dame,
Sydney, and author of a study on the religious confession privilege at common law, submitted
his concerns about compelling priests to disclose the contents of religious confessions. He wrote

204 Criminal Justice Parts Ill - VI



that the legal philosopher Jeremy Bentham opposed coercing disclosure of religious confessions
and that Bentham concluded that the ‘advantage gained by the coercion of confessional
disclosure” would be ‘rare’.?®

Catholics for Renewal, an advocacy group of Australian Catholics, referred to the argument
that the seal of confession should not be recognised in civil law and that priests should be
mandated to report admissions of child sexual abuse in the Sacrament of Reconciliation.**

It noted that ‘this argument is strengthened by the Church’s record of covering up child sexual
abuse’.%° However, it submitted that mandated reporting would require confessors to ‘breach
a sacred trust” and that there would be little to be gained in protecting children and isolating
perpetrators from ‘a potential source of guidance and contrition’.*!

The Truth Justice and Healing Council submitted to the Royal Commission that ‘the Commission
ought not to make any recommendations abrogating civil law protections attaching to the seal
of the confession’®? and that ‘a religious confession should remain a privileged communication
under the law in Australia’.?>?

In its submission, the Council wrote of the Sacrament of Confession:

It is because the Sacrament of Reconciliation touches so intimately upon a person’s
relationship with God and their own moral integrity, that the Church holds that the seal
of confession is inviolable. Current legal protections of the ‘seal of confession” accord
with the fundamental human right freely to practice one’s religion.**

The Council stated that to require disclosure of the content of a confession would be to
interfere with a person’s inner thoughts and private communication with God.?** The Council
explained this was why the seal of confession is so fundamental to Catholics and protected
under canon law.**®

The Council submitted that any recommendation of the Royal Commission that interfered with
the seal of confession would be futile:

The Australian Church has no power to change the seal of its own volition. That could only
be done by an act of the Magisterium affecting Catholic practice in all parts of the world.*’

The Council expressed the view that abrogating the religious confessions privilege would also
risk damaging respect for the court system if a Catholic priest, for example, were to refuse to
disclose the contents of a confession and were jailed in consequence.®*®

The Council also submitted that, in its view, it would be unlikely for a perpetrator to confess
their abuse of children; however, if they were to do so, the confession provides an opportunity
for a priest to encourage an abuser to turn themselves in to the police.®® The Council
considered that a child sex abuser would not seek the sacrament and disclose their abusing

if the seal of confession were not protected at law.%°
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Oral evidence

During Case Study 50, Catholic clergy gave evidence opposing any civil requirement that clergy
disclose information the subject of the confessional seal.

Dr O’Loughlin provided us with a précis of evidence in which he wrote that the ‘Confessional
Seal is not something that can be given up by the Church’.%®*

Father Brennan gave evidence that, while he did not think it beyond the Royal Commission’s
remit to recommend that priests be required to report religious confessions of child sexual
offences,’®? if he were required by law to do so, his options would be not to hear confessions,
to breach the seal of the confessional and in doing so lose his priestly faculties, or to
conscientiously refuse to comply with the law.%3

Father Brennan also expressed his view that, if the confessional seal was not available for
disclosures of child sexual abuse, the prospect of paedophiles confessing would evaporate
and the opportunity for a priest to convince them to present to civil authorities would

be removed.?®*

Father Brennan said:

| do think that for some Catholics there is a benefit of living in a society where they can
confess, knowing that the seal of the confessional is kept intact, that it is something of
the common good of the pluralistic, democratic society, and if that is a good that can
be maintained without jeopardising children, then | say it should be.?®®

Dr Grayland expressed concern that, even if mandatory reporting of information the subject of
the confessional seal were legislatively confined, Catholics would perceive that they could not
attend confession because what they said in penance could be revealed in a court.®

Both Bishop Curtin and Father Waters gave evidence that a confessor could refrain from
giving a penitent absolution until satisfied they had reported themselves to the authorities.®®’
Archbishop Hart told us that, if a penitent confessed to him that they had abused a child, he
would withhold absolution until that had happened.®®® In response to questioning about that
scenario, Father Brennan had the following exchange with Commissioner Atkinson:

Commissioner Atkinson: But if, using Father Waters’ hypothetical, you say, ‘Come back
and see me in two weeks’ time, and if you have confessed to the authorities, I'll consider
absolution’, and if Sally’s father doesn’t come back, then you will not report to the
authorities; is that correct?

Father Brennan: That’s correct, and if the —
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Commissioner Atkinson: Then the abuse of Sally will continue, most likely?

Father Brennan: Yes, yes. In much the same way, with deep regret, as with legal
professional privilege, for example.®®®

Submissions and evidence opposing an exemption for religious confessions

We received evidence and some submissions in response to Issues Paper 11 that expressed
general views that would support requiring clergy to report information they learn about child
sexual abuse in religious confession.

We received submissions that commented on the barrier that the confessional seal represents
to children’s safety from child sexual abuse. AYB and Ms Mary Adams, who gave evidence

to the Royal Commission in Case Study 26, submitted that ‘patterns of guarded information
and secrecy in the sacrament of confession about known individual behaviour compromised
community and legal actions’.”°

Dr Christopher Geraghty, a former Catholic priest and seminary lecturer in theology, expressed
the view that a conscientious objection to civil reporting requirements in circumstances where
a priest-confessor judged there was a present danger to children ‘might be difficult to justify’.9’

In addition, Micah Projects, a survivor advocacy and support group, submitted that ‘there
should be mandatory reporting of abuse at all levels of [the] Catholic Church’.?”?
It recommended:

That the Catholic Church be bound by new legislation that follows the Irish Children First
Act 2015 that requires priests and members of the clergy or any religious communities to
be mandated reporters especially with regard to confession.?”?

Micah Projects stated the practice of confession ‘should be in the best interest of the child not
priest and the Catholic Church’.%"

In Case Study 28, we also heard evidence from Father Adrian Mclnerney. He told us that he
had come to the conclusion over the three to four years preceding in which the question had
been considered in public discussion that, if he heard a religious confession of a crime, he
would feel obliged to report it to the police even if the penitent did not give him permission
to do so. He acknowledged that this position was inconsistent with the current teaching of the
Catholic Church.?”
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16.7 Discussion and conclusions

16.7.1 The failure to report offence

The moral or ethical duty to report to police

Before discussing a criminal offence, we consider it important to make clear that persons who
know or suspect that a child is being or has been sexually abused in an institutional context
should report this to police — not necessarily as a legal obligation enforced by a criminal offence
but because it is moral and ethical to do so.

Child sexual abuse is a crime which can and often does cause great harm to the child. It should
be reported to police. There should be no doubt that police are the correct agency to which
child sexual abuse should be reported.

Recommendation

32. Any person associated with an institution who knows or suspects that a child is being
or has been sexually abused in an institutional context should report the abuse to police
(and, if relevant, in accordance with any guidelines the institution adopts in relation to
blind reporting under recommendation 16).

The failure to report offence

Turning to the issue of a criminal offence, we are satisfied that there are good reasons for
the criminal law to impose obligations on third parties to report to police in relation to child
sexual abuse.

As we discussed in Chapter 15, these reasons recognise the great harm that child sexual abuse
can cause to victims. The impact of child sexual abuse on individual victims may be lifelong,

and the impact on their families and the broader community may continue into subsequent
generations. These reasons also recognise that, unlike other categories of crime, child sexual
abuse is often not reported and stopped at the time of the abuse because the child victims face
such difficulties in disclosing or reporting the abuse. When a perpetrator is not discovered and
stopped from abusing a child, they may continue to abuse that child and other children.

We also agree with the Betrayal of Trust report’s recommendation that a criminal offence
is needed in addition to ‘welfare’ reporting under mandatory reporting obligations and that
criminal reporting should focus on catching, prosecuting and convicting offenders.*’®
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We make no criticism of the offences in section 316(1) of the Crimes Act 1900 (NSW) or
section 327 of the Crimes Act 1958 (Vic). However, we have concluded that we should
recommend a narrower offence targeted at institutions.

Our main concern in reaching this conclusion has been to identify a sufficiently lower standard
of knowledge or belief to ensure that the sorts of allegations that a number of our case studies
have revealed, and which were not reported to police, would be required to be reported to
police in order to avoid committing the offence.

A significant difficulty with relying on the approaches adopted in section 316(1) of the Crimes
Act 1900 (NSW) or section 327 of the Crimes Act 1958 (Vic) is that it must be proved that the
accused had actual knowledge or in fact believed that the abuse occurred. If the accused did
not witness the abuse and denies belief of any report or allegation made about it, it will be very
difficult to prove the offence.

There may be circumstances where any denial by the accused of belief of a report or allegation
is not credible, but, given the application of the criminal standard of proof, these circumstances
may be quite limited — perhaps if the perpetrator admitted the abuse in some detail to the
accused, it might be accepted beyond reasonable doubt that the accused did believe that the
abuse occurred despite the fact that the accused denies that belief.

The offence recommended by the Cummins Inquiry — applying to all relevant institutions rather
than only to religious or spiritual organisations — provides a starting point. The effect of that
offence would have been to require reporting of a ‘reasonable suspicion’ that a child is being
or has been abused by an individual within the organisation.

The standard of ‘reasonable suspicion” has both subjective and objective elements. That is, it
requires that:

* the accused in fact suspects the abuse is occurring or has occurred
e that suspicion is a reasonable suspicion for the accused to have formed.

We do not support a requirement of reasonableness. If abuse is in fact suspected, we consider
that it should be an offence not to report it.

In addition to circumstances where the person has knowledge or a suspicion, we also consider
that it should be an offence not to report where the person ‘should have suspected’ that a child
was being or had been abused. We appreciate that this would impose criminal liability for failure
to report a suspicion that the person did not form or, as Mr Odgers told the public hearing,

it would remove the fault element and adopt a standard of negligence instead. However, the
standard of negligence should be criminal negligence rather than civil negligence; there would
need to be ‘gross negligence’ or a ‘great falling short’ of the standard of care required.
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We are satisfied that this is a necessary step to take, particularly in light of the evidence we
have heard from a number of senior representatives of institutions effectively denying that
they had any knowledge or had formed any belief or suspicion of abuse being committed in
circumstances where their denials are very difficult to accept. Some witnesses have conceded
that they ‘should have’ suspected or that they ‘should have’ reported.

We consider that creating an offence of failing to report where the person should have suspected
abuse will also assist to overcome any conflict between the institutional representative’s duty

to report and their interest in seeking to protect the reputation of the institution. It will not be
acceptable for them to resist forming, or refuse to form, a suspicion that a reasonable person in
their circumstances clearly would have formed in order to avoid reporting.

The standard of ‘should have suspected’ requires a person to report where a reasonable person
in the same circumstances as the person would have suspected. It allows for consideration

of what the person knew — both inculpatory and exculpatory —and asks whether, with that
knowledge and in those circumstances, a reasonable person would have suspected. As noted
above, in line with the standard of criminal negligence, the offence would be committed on the
basis that a suspicion should have been formed only where there is a great falling short of what
would be expected of a reasonable person.

We consider that the failure to report offence should apply to all persons who are owners,
managers, staff or volunteers of relevant institutions, including persons in religious ministry

— which include a minister of religion, priest, deacon, pastor, rabbi, Salvation Army officer,
church elder, religious brother or sister and any other person recognised as a spiritual leader
in a religious institution — and other officers or personnel of religious institutions. At the least,
the failure to report offence should apply to any person who is required to hold a Working with
Children Check (WWCC) clearance for the purposes of their role in the institution.

However, we are satisfied that the failure to report offence should apply only to persons who
are aged 18 or older. We recognise that people under 18 years of age may hold relevant roles
in some institutions. However, we consider that the failure to report offence should only be
capable of being committed by adults.

Relevant institutions should be defined to include institutions that operate facilities or provide
services to children in circumstances where the children are in the care, supervision or control
of the institution.

We consider that it should be made clear that the offence cannot be committed by individual
foster carers or kinship carers. While the offence should apply to the services that arrange or
supervise foster care and kinship care, we do not consider that individual foster carers or kinship
carers should be caught by the offence. Their position is not comparable to those who work
within the services and including them would effectively extend the offence to domestic carers
in a family setting.
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Facilities and services provided by persons in religious ministry and religious institutions should
also be included.

The Victorian failure to protect offence, which we discuss in Chapter 17, includes a definition of
a ‘relevant organisation’, which may be a useful precedent from which to start.

The offence recommended by the Cummins Inquiry covered sexual and physical abuse.

Given our Terms of Reference, we recommend that the offence should apply in relation to the
sexual abuse of children. We consider that there is a greater risk of sexual abuse remaining
hidden than there is in relation to physical abuse. We also consider that focusing on sexual
abuse should assist in reducing the risk of defensive reporting as identified by the Wood
Special Commission of Inquiry in relation to mandatory reporting in New South Wales.

We consider that the offence should apply in relation to sexual abuse by adults associated

with the institution, whether as owners, managers, staff, volunteers, contractors, religious
leaders, officers or personnel of religious organisations. Limiting the offence to abuse by adults
focuses on the abuse that is most likely to involve a perpetrator in a position of authority. It also
removes some of the difficulties associated with adolescent peer consensual sex and should
assist in reducing the risk of defensive reporting.

Targeting the offence so that it applies in relation to sexual abuse by adults associated with the
institution largely removes the difficulties experienced in relation to including children who are
above the age of consent. We are satisfied that, with this targeting, the offence should apply to
the sexual abuse of children, being those who are younger than 18 years of age.

We are also satisfied that the offence should not be limited to sexual abuse of children who

are connected with the institution. Such a limitation would prevent the offence from requiring
reporting in circumstances where, for example, an adult associated with the institution is seen
to have child exploitation material in their possession, but it is not clear whether the child
exploitation material depicts a child associated with the institution. We consider that this should
be required to be reported by relevant persons within the institution.

We also note that the Victorian Royal Commission into Family Violence stated that those who
supported an amendment to section 327 of the Crimes Act 1958 (Vic) ‘argued that the Victorian
Government should amend the offence to limit it to a failure to disclose by a person in authority
within a relevant organisation’ (reference omitted),””’ rather than a failure to disclose by any
person. Concerns appear to have been largely around avoiding penalising non-abusive parents
experiencing family violence rather than better targeting institutions’ obligations to report.%’®

We do not express any view on the concerns expressed about the Victorian offence in section
327 of the Crimes Act 1958 (Vic), or the adequacy of the reasonable excuse for failure to
report under section 327 based on fear for the safety of any person (other than the alleged
offender), as we have not examined these issues. However, we note that the targeted failure to
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report offence that we recommend would not raise these concerns as they arise in relation to
circumstances of family violence and the potential obligation of the abused partner, or non-
abusive parent, to report abuse to police.

It is necessary to determine the extent to which the reporting obligation should apply to
knowledge gained or suspicions formed before the offence commences and whether or to
what extent institutional staff and volunteers should be relieved of the obligation to report
if the victim or survivor is the source of information about the abuse and has asked that the
information not be disclosed.

It is inevitable that there will be a degree of arbitrariness about what knowledge or suspicions
of abuse should be the subject of the recommended offence. We consider it would be too
onerous for staff and volunteers of institutions to be at risk of committing a criminal offence
unless on commencement of the offence they report all knowledge or suspicions they have or
suspicions they should have formed at any time in the past.

We also consider that, whether suspicions arise before or after the offence commences, staff
and volunteers of institutions should not be relieved of the obligation to report because of their
belief that the victim or survivor does not want them to report. We are satisfied that the risk

of conflict between the duty and interest of staff and volunteers of institutions is too great and
that the focus must be on protecting children.

However, we consider that there should be some limit on the obligation to report knowledge
or suspicions of abuse that is known to have occurred or is suspected of having occurred well
before the knowledge is gained or the suspicion arises or should have arisen. We consider that
the limit should be based on circumstances where there may be a current risk to the child or
to other children.

We consider that, if the knowledge is gained or the suspicion arises after the failure to report
offence commences and it relates to abuse that is known to have occurred or is suspected

of having occurred more than 10 years before the knowledge is gained or the suspicion is or
should have been formed, it need not be reported, provided that the relevant child is no longer
a child and the person known to have abused the child or who is or should have been suspected
of abusing the child is no longer associated with the institution or another relevant institution.
In these circumstances, we consider that the child or other children are unlikely to face a
current risk from the person known to have abused the child or who is or should have been
suspected of abusing the child in an institutional context.

In summary, if the knowledge is gained or the suspicion is or should have been formed after the
failure to report offence commences, we consider that the failure to report offence should apply
if any of the following circumstances apply:

* A child to whom the knowledge relates or in relation to whom the suspicion is or
should have been formed is still a child (that is, under the age of 18 years).
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* The person who is known to have abused a child or is or should have been suspected
of abusing a child is either:

o still associated with the institution
o known or believed to be associated with another relevant institution.

» If the knowledge gained or the suspicion that is or should have been formed relates
to abuse that may have occurred within the previous 10 years.

If knowledge is gained or the suspicion is or should have been formed before the failure to
report offence commences, we consider that the failure to report offence should apply if any
of the following circumstances apply:

e Achild to whom the knowledge relates or in relation to whom the suspicion is or
should have been formed is still a child (that is, under the age of 18 years) and is still
associated with the institution (that is, they are still in the care, supervision or control
of the institution).

*  The person who is known to have abused a child or is or should have been suspected
of abusing a child is either:

o still associated with the institution
o known or believed to be associated with another relevant institution.

In any other circumstances, institutional staff and volunteers — indeed any persons — are at
liberty to report suspected crimes to the police. We discuss institutional policies in relation to
reporting to police and blind reporting in Chapter 9.

Recommendation

33. Each state and territory government should introduce legislation to create a criminal
offence of failure to report targeted at child sexual abuse in an institutional context
as follows:

a. The failure to report offence should apply to any adult person who:

i. isan owner, manager, staff member or volunteer of a relevant institution
—this includes persons in religious ministry and other officers or personnel
of religious institutions

ii. otherwise requires a Working with Children Check clearance for the purposes
of their role in the institution

but it should not apply to individual foster carers or kinship carers.
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The failure to report offence should apply if the person fails to report to police in
circumstances where they know, suspect, or should have suspected (on the basis
that a reasonable person in their circumstances would have suspected and it was
criminally negligent for the person not to suspect), that an adult associated with
the institution was sexually abusing or had sexually abused a child.

Relevant institutions should be defined to include institutions that operate facilities
or provide services to children in circumstances where the children are in the care,
supervision or control of the institution. Foster and kinship care services should be
included (but not individual foster carers or kinship carers). Facilities and services
provided by religious institutions, and any services or functions performed by
persons in religious ministry, should be included.

If the knowledge is gained or the suspicion is or should have been formed after the
failure to report offence commences, the failure to report offence should apply if
any of the following circumstances apply:

i.  Achild to whom the knowledge relates or in relation to whom the suspicion is or
should have been formed is still a child (that is, under the age of 18 years).

ii. The person who is known to have abused a child or is or should have been
suspected of abusing a child is either:

e still associated with the institution
e known or believed to be associated with another relevant institution.

iii. If the knowledge gained or the suspicion that is or should have been formed
relates to abuse that may have occurred within the previous 10 years.

If the knowledge is gained or the suspicion is or should have been formed before
the failure to report offence commences, the failure to report offence should apply
if any of the following circumstances apply:

i. Achild to whom the knowledge relates or in relation to whom the suspicion is
or should have been formed is still a child (that is, under the age of 18 years)
and is still associated with the institution (that is, they are still in the care,
supervision or control of the institution).

ii. The person who is known to have abused a child or is or should have been
suspected of abusing a child is either:

e still associated with the institution
« known or believed to be associated with another relevant institution.
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Interaction with mandatory reporting and reportable conduct

It will be apparent that the offence we recommend is not intended to be coextensive with
mandatory reporting requirements. Unlike mandatory reporting, the offence is targeted at
reporting suspected sexual abuse by adults associated with the institution.

The offence we recommend has some overlap with reportable conduct requirements,
although it is targeted at sexual offences rather than broader sexual misconduct or other
reportable conduct.

As the offence is intended to require ‘criminal’ reporting rather than ‘welfare’ reporting, we
consider that the offence should require reporting to the police. However, states and territories
should consider how the offence should interact with their other reporting requirements,
including mandatory reporting and reportable conduct.

Our intention is not to require institutional staff and volunteers to make multiple reports to
child protection, police and oversight bodies. However, we are satisfied that suspicions of abuse
covered by the reporting offence we recommend must come to the attention of the police.

If states or territories are satisfied that their systems in relation to mandatory reporting or
reportable conduct ensure that relevant reports made to child protection or oversight bodies
will in fact be brought to the attention of police then it may be appropriate to provide a
‘reasonable excuse’ defence to the reporting offence if a report is made to one of those bodies.
For example, under the Victorian offence in section 327 of the Crimes Act 1958 (Vic), a belief

on reasonable grounds that the information has already been disclosed to police — with the
example given of a person having already complied with their mandatory reporting obligations —
is a reasonable excuse for failing to disclose under section 327.

Recommendation

34. State and territory governments should:

a. ensure that they have systems in place in relation to their mandatory reporting
scheme and any reportable conduct scheme to ensure that any reports made under
those schemes that may involve child sexual abuse offences are brought to the
attention of police

b. include appropriate defences in the failure to report offence to avoid duplication of
reporting under mandatory reporting and any reportable conduct schemes.

Royal Commission into Institutional Responses to Child Sexual Abuse 215



16.7.2 The treatment of religious confessions

As described above, the failure to report offence we recommend applies to all adult persons
who are owners, managers, staff or volunteers of relevant institutions, including persons in
religious ministry and other officers or personnel of religious institutions.

We are satisfied that, where the elements of the reporting obligation are met, there should
be no exemption, excuse, protection or privilege from the offence granted to clergy for failing
to report information disclosed in or in connection with a religious confession.

We understand the significance of religious confession — in particular, the inviolability of

the confessional seal to people of some faiths, particularly the Catholic faith. However, we
heard evidence of a number of instances where disclosures of child sexual abuse were made
in religious confession by both victims and perpetrators. We are satisfied that confession is

a forum where Catholic children have disclosed their sexual abuse and where clergy have
disclosed their abusive behaviour in order to deal with their own guilt.

We also heard evidence that the practice of religious confession is declining in the Catholic
Church. Nevertheless, it remains possible that information about child sexual abuse by
adult persons associated with a relevant institution is communicated to a priest hearing a
religious confession.

Our inquiry has demonstrated the very grave harm caused by child sexual abuse, with the
impacts of such abuse often reverberating for decades or even a whole lifetime. As noted
above, child sexual abuse is a crime and should be reported to the police. Our inquiry has
also demonstrated the significant risk that, if perpetrators are not reported to police, they
may continue with their offending. Reporting child sexual abuse to the police can lead to the
prevention of further abuse. In relation to the Sacrament of Confession, we heard evidence
that perpetrators who confessed to sexually abusing children went on to re-abuse and seek
forgiveness again.

In this context, we have concluded that the importance of protecting children from child sexual
abuse means that there should be no exemption or privilege from the failure to report offence
for clergy who receive information during religious confession that an adult associated with the
institution is sexually abusing or has sexually abused a child.

In this respect, we note the reasoning of the Doctrine Commission of the Anglican Church in
Australia to its General Synod in recommending the practice of absolute confidentiality be
reconsidered for confessions of serious crimes such as child sexual offences and other acts
risking serious and irreparable harm. The Doctrine Commission considered that the pastoral
priority in all matters of abuse must rest with victims and potential victims of abuse.
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We also note that the leadership of the Catholic Church, both in Australia and internationally,
has publicly stated that protecting children from harm is an absolute priority.

In its submission to Case Study 50, the Truth Justice and Healing Council included a statement
of commitment by the leadership of the Catholic Church in Australia. The statement said:

The leaders of the Catholic Church in Australia recognise and acknowledge the devastating
harm caused to people by the crime of child sexual abuse. ...

The leaders of the Catholic Church in Australia commit ourselves to endeavour to repair
the wrongs of the past, to listen to and hear victims, to put their needs first, and to do
everything we can to ensure a safer future for children.®”®

In his evidence to the Royal Commission in Case Study 50, the Bishop of Parramatta,

Bishop Vincent Long Van Nguyen, gave evidence that, ‘if the Church is a good global citizen,
then it has to show that the safety and protection of the innocent children must be of
paramount interest, of absolute priority’.9%°

In a statement on 22 March 2014 announcing the establishment of the Pontifical Council for the
Protection of Minors, Pope Francis said that:

The effective protection of minors and a commitment to ensure their human and spiritual
development, in keeping with the dignity of the human person, are integral parts of the
Gospel message that the Church and all members of the faithful are called to spread
throughout the world. Many painful actions have caused a profound examination of
conscience for the entire Church, leading us to request forgiveness from the victims and
from our society for the harm that has been caused. This response to these actions is the
firm beginning for initiatives of many different types, which are intended to repair the
damage, to attain justice, and to prevent, by all means possible, the recurrence of similar
incidents in the future.?®!

The commitment to the safety of children is also set out in the Statutes of the Pontifical
Commission for the Protection of Minors, Article 1§2 of which says that ‘The protection of
minors is of paramount importance’.*®?

As set out in section 16.6.2 above, in our consultations and public hearings, a number of
organisations and individuals argued in favour of exempting or privileging communications
in religious confessions of child sexual abuse from reporting obligations.

We have carefully considered these arguments and have concluded that they are insufficient
to outweigh the risk to children of granting an exemption from the failure to report offence.
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Arguments presented to us include that:

* requiring clergy to report information disclosed during confession would be in breach
of the principle of freedom of religion

* the religious confessions privilege is similar in nature to legal professional privilege and
should operate similarly to protect communications between a priest and a penitent

* there would be little utility in imposing a reporting requirement, as religious confession
is infrequently attended and the practice of confession is such that information given
about child sexual offences would not be of use to the police

« perpetrators of child sexual abuse are unlikely to attend religious confession anyway;
however, in the face of a reporting requirement, perpetrators would cease to attend
confession and would be unable to access a source of guidance and contrition

» priests would be unlikely to adhere to a reporting requirement, and there may be
subsequent damage to the reputation of the legal system

* areporting requirement is inconsistent with the privilege contained in the Uniform
Evidence Act.

Freedom of religion

Submissions to the Royal Commission argued that any intrusion by the civil law on the practice
of religious confession would undermine the principle of freedom of religion.

We heard that the Sacrament of Confession and the confessional seal are matters of very serious
importance to the Catholic faith in particular and that disclosure by clergy of the content of a
confession would interfere with a person’s inner thoughts and private communication with God.

We acknowledge the submissions and evidence we received that a civil law duty on clergy

to report information learned in religious confessions, even of child sexual offending, would
constitute an intrusion into the religious practice and that complying with that obligation would
raise serious issues of conscience for Catholic clergy. We accept this would be the case for any
faith in which clergy are required by that faith’s teachings or particular laws to keep religious
confessions confidential.

However, the Royal Commission does not accept that, as a consequence, communications of
sexual offences against children made in religious confession should be protected by the civil law.

When considering whether clergy members should be exempt from the failure to report
offence, the recognition of the right to freely practise one’s religious beliefs must be balanced
against the right of children to be protected from sexual abuse.
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In a civil society, it is fundamentally important that the right of a person to freely practise

their religion in accordance with their beliefs is upheld. However, that right is not absolute.
This is recognised in article 18 of the International Covenant on Civil and Political Rights on

the freedom of religion, which provides that the freedom to manifest one’s religion or beliefs
may be subject to such limitations as are prescribed by law and are necessary to protect public
safety, order, health, or morals or the fundamental rights and freedoms of others.

Although it is important that civil society recognise the right of a person to practise a religion in
accordance with their own beliefs, that right cannot prevail over the safety of children. The right
to practise one’s religious beliefs must accommodate civil society’s obligation to provide for

the safety of all. Institutions directed to caring for and providing services for children, including
religious institutions, must provide an environment where children are safe from sexual abuse.
Reporting information relevant to child sexual abuse to the police is critical to ensuring the
safety of children.

The Royal Commission has learned that people who commit sexual offences against children
are often repeat offenders. We heard of many instances where, if adults who learned of sexual
offences being perpetrated against children in an institution had informed police, further
children within the institution may have been protected from sexual abuse.

If clergy are exempt from reporting information they learn in religious confession that an adult
associated with their religious institution is committing child sexual offences, civil authorities
may not receive information enabling them to intervene and remove an abuser’s opportunity
to abuse in an institution that provides them with access to children. We are satisfied that
carries a risk to the safety of children.

Religious confessions privilege and legal professional privilege

We heard arguments that the religious confessions privilege is similar in nature to legal
professional privilege and should operate similarly to protect communications between a priest
and a penitent.

Specifically, we heard that, under legal professional privilege, clients can obtain advice free
of fear of prejudicial treatment, whereas in the confessional the penitent seeks forgiveness
without fear of social stigma.

We do not agree that the bases for the legal professional privilege and the religious confessions
privilege are comparable. There is a fundamental difference.

Legal professional privilege operates within the context of the civil law system to protect
communications between legal advisers and their clients from being disclosed without the
permission of the client. The purpose of the privilege is to sustain the rule of law, in that the fair
operation of the civil legal system requires that all citizens should have access to legal advice.
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The confessional seal obliges a clergy member not to reveal what a penitent tells them in
religious confession, the primary purpose of which is to obtain forgiveness or absolution for sins
confessed. A religious confession privilege protects the practise of those who hold particular
religious beliefs from the operation of the civil law.

We acknowledge that one of the elements of religious confession in the Catholic Church is
contrition, or sorrow for the sin committed, along with the intention of not sinning again.
However we received evidence, specifically from psychologists who have worked with
perpetrator priests, of perpetrators confessing to child sexual abuse, receiving absolution and
then proceeding to offend again. We heard that the process of attending confession itself
may have enabled their offending to continue. In this manner the confessional may facilitate
breaches of the civil law rather than enhance its operation.

Given the fundamentally different purposes of these privileges, we do not accept the
argument that the religious confessions privilege should operate in a similar manner to legal
professional privilege.

Declining attendance at confession and the practice of confession

We also received evidence that, at least in the Catholic Church, the practice of attending
religious confession is declining.®® The implication is that disclosures about child sexual abuse
in religious confession is a marginal issue and that any obligation to report such information
will have limited practical effect.

The practice of religious confession is not limited to the Catholic faith. We do not accept that the
declining practice of attending confession in the Catholic Church should determine this issue.

We have heard evidence and received submissions that the concepts of repentance and
forgiveness as practised in the rite of confession remain central to the Christian tradition
and the practice of the Catholic faith.

We have also heard evidence from a psychologist who studied clergy perpetrators in the
Catholic Church that the Sacrament of Confession was a key forum that they used to resolve
the guilt that arose from their offending, by obtaining forgiveness.

Based on the evidence before us, we consider that, for a perpetrator of faith, religious
confession remains a forum in which abuse may be disclosed. The non-reporting of such
information presents an unacceptable risk of harm to children.

Further, we received a submission from the Truth Justice and Healing Council that confirmed
that children continue to participate in the Sacrament of Reconciliation in Catholic archdioceses
and dioceses through parishes and schools.”®* We have also received evidence that children
have used the confession to disclose their experiences of abuse.
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It does not follow that a generally declining attendance at confession in the Catholic Church
means that there is no utility in requiring clergy to report information about child sexual abuse
received in religious confession. It remains possible that information regarding child sexual
abuse could be disclosed during religious confession, and in our view such information should
be subject to reporting requirements.

We also considered the argument that information provided in religious confessions might not
be useful to police in light of the practice in some faiths of confessors not knowing the identity
of the penitent and that a penitent may not provide the details of when or where their offence
was committed.’®

We are satisfied these concerns are addressed in the targeted application of the failure to
report offence. Where the elements of the reporting obligation are met, reporting serves the
purpose of enabling police to consider the report in the context of all the information they
know rather than relying upon a religious confessor’s determination of whether it is useful
to them.

Perpetrators’ attendance at religious confession

We also received submissions to the effect that requiring clergy to report information learned
during confession would have limited utility, as perpetrators of child sexual abuse are unlikely
to attend confession.

Those submissions are not supported by the evidence before us. As addressed above:

* We heard of perpetrators confessing their offending against children and, in some
cases, obtaining absolution and abusing again.

* Dr Robinson’s evidence was that of the 60 to 70 Catholic clergy child sex offenders
she treated at Encompass Australasia, a significant number told her that they
confessed their offending.

« For Catholic clergy perpetrators of abuse in particular, Dr Keenan concluded that her
research demonstrated that the confessional was a key forum used to resolve guilt in
relation to offending, as its secrecy enabled perpetrators to externalise the issue of
their abusing in safety. Dr Keenan concluded that the act of confessing played a role
in enabling some of those perpetrators’ abusing to continue.

We were also told that perpetrators would not attend religious confession if there was an
obligation on clergy to report information received about child sexual abuse during religious
confession, so imposing such an obligation would deny perpetrators a source of guidance
and contrition as well as reduce opportunities for perpetrators to be persuaded to report
themselves to police.
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However, in our work we have learned that perpetrators of child sexual offences are often repeat
offenders and that the intervention of civil authorities is required to prevent their offending.

We accept and acknowledge that religious confession serves a fundamentally important
purpose for those who practise it. However, we do not accept that the guidance or
encouragement to self-report that may be offered by confessors during religious confession is
sufficient to protect children from the risk of harm presented by child sexual abusers seeking
absolution for their actions.

In reaching this conclusion, we have given weight to the evidence before us of psychologists
working with clergy perpetrators that the act of attending confession was, for some of them,
part of a pattern of continued offending, because after confessing they would feel a degree of
absolution. One of those psychologists, Dr Robinson, told us that in her experience she saw
that pattern in older rather than younger clergy. However, it is possible that a clergy perpetrator
of any age may attend confession, seek absolution and subsequently reoffend.

Our conclusion is also informed by the evidence of a clergy member that he would be
constrained from taking action if a penitent perpetrator did not report themselves to authorities
after he made absolution dependent upon self-reporting. That witness conceded that this
would likely mean the abuse of a child would continue.

The risk to children of perpetrators of child sexual abuse going unchecked, or religious
confession enabling a pattern of ongoing offending, is not displaced by the uncertain gain of
perpetrators receiving guidance or possibly being persuaded to report to the authorities in
religious confession.

It is important to note that our recommendation is not limited to communications about abuse
made by perpetrators in confession. Clergy should also report information they learn in religious
confession from children being sexually abused or from third parties, where the elements of the
failure to report offence are enlivened.

Priests’ adherence to the confessional seal

A number of individuals and organisations told us that Catholic priests would not break the
confessional seal even in the face of a reporting obligation. Several individual priests told us that
they would not break the confessional seal even in circumstances where they held information
that indicated that abuse might be ongoing.

The protection of children from sexual abuse requires that communications made during
religious confession are not exempt from the obligation to report to police. The suggestion that
a group of people who would be subject to a reporting obligation may not comply with that
obligation is not sufficient reason to exempt them from that obligation.
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We are not persuaded by the argument that the potential prosecution and conviction of a
Catholic priest for failing to report to the police information relating to child sexual abuse
received in religious confession would undermine respect for the court system. We do not
believe that the reputation of the courts would diminish by their enforcing such a law
regardless of the occupation of the defendant.

The Truth Justice and Healing Council submitted that it would be futile for the Royal Commission
to interfere with the seal of confession, as the Catholic Church in Australia has no power to
change the seal of its own volition. We note that our recommendation that no exemption be
made for religious confessions from the failure to report child sexual abuse offence is made to
state and territory governments rather than the Catholic Church.

We acknowledge that if this recommendation is implemented then clergy hearing confession
may have to decide between complying with the civil law obligation to report and complying
with a duty in their role as a confessor. It is a matter for each faith within which a confessional
seal operates to consider whether that practice could or should be changed. As noted above
in section 16.4.2, the Anglican Church in Australia has already taken some steps to alter the
operation of the confessional seal in the context of the Royal Commission’s work regarding
the sexual abuse of children.

The evidentiary privilege

As set out above, some categories of communications are exempt, or privileged, from disclosure
by compulsion in courts of law. These are evidentiary privileges created both under legislation
and by the common law.

In some Australian jurisdictions, a religious confessions privilege or exemption has been created
by legislation and operates so that clergy can refuse to disclose to a court in evidence the fact
or content of a religious confession. This privilege applies in the Australian Uniform Evidence Act
jurisdictions —the Commonwealth, Victoria, New South Wales, Tasmania, the Australian Capital
Territory and the Northern Territory.

Previous inquiries, including the Cummins Inquiry and the inquiry of the Victorian Parliament
Family and Community Development Committee which led to the Betrayal of Trust report,
have concluded that the evidentiary privilege is appropriate. In particular, the Cummins Inquiry
concluded that communications about the content of a religious confession should be exempt
from failure to report offences, as the treatment of such information should be consistent.

We are not persuaded that it is necessary to provide an exemption from a failure to report
offence because of the existence of an evidentiary privilege. We note that reporting obligations
in respect of child sexual offences seek to prevent future harm to children, whereas evidentiary
privileges prescribe how matters are to be dealt with in court proceedings.

Royal Commission into Institutional Responses to Child Sexual Abuse 223



While we believe that there should be no exemption for religious confessions from the operation
of the failure to report offence, we make no recommendation beyond this in relation to the
religious confessions privilege in Uniform Evidence Act jurisdictions more generally. To do so
would go beyond our Terms of Reference.

Some state or territory governments could, if minded, remove that privilege so that the fact and
content of religious confessions is compellable as evidence in proceedings against, for example,
perpetrators of child sexual abuse.

Recommendation

35. Each state and territory government should ensure that the legislation it introduces to
create the criminal offence of failure to report recommended in recommendation 33
addresses religious confessions as follows:

a. The criminal offence of failure to report should apply in relation to knowledge
gained or suspicions that are or should have been formed, in whole or in part, on
the basis of information disclosed in or in connection with a religious confession.

b. The legislation should exclude any existing excuse, protection or privilege in relation
to religious confessions to the extent necessary to achieve this objective.

c. Religious confession should be defined to include a confession about the conduct of a
person associated with the institution made by a person to a second person who is in
religious ministry in that second person’s professional capacity according to the ritual
of the church or religious denomination concerned.
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17 Failure to protect offences

17.1 Introduction

Some of the concerns raised about what are said to be failures to report under section 316(1) of
the Crimes Act 1900 (NSW) appear to arise where it is thought that, had the alleged abuse been
reported, the perpetrator might have been prevented from committing further offences.

Perhaps more so than with other serious criminal offences, those who commit child sexual
abuse offences may have multiple victims and may offend against particular victims over lengthy
periods of time. For child sexual abuse offences, reporting may prevent (further) serious crime
as well as disclosing offences that have already been committed.

This might suggest that, regardless of any offences in relation to reporting, offences should

also target a failure to protect a child, or a group of children, from abuse, particularly in
institutional contexts.

17.2 Victorian offence of failure to protect

17.2.1 Crimes Act 1958 (Vic) section 49C

Victoria introduced a new criminal offence under section 49C of the Crimes Act 1958 (Vic) of
failing to protect a child from a risk of sexual abuse. The offence commenced on 1 July 2015.

It targets individuals in positions of authority working in institutions and was introduced in
response to a recommendation in the Victorian Parliament Family and Community Development
Committee report Betrayal of trust: Inquiry into the handling of child abuse by religious and
other non-government organisations (Betrayal of Trust report).98

Section 49C(2) provides:
(2) A person who —

(a) by reason of the position he or she occupies within a relevant organisation,
has the power or responsibility to reduce or remove a substantial risk that
a relevant child will become the victim of a sexual offence committed by a
person of or over the age of 18 years who is associated with the relevant
organisation; and

(b) knows that there is a substantial risk that that person will commit a sexual
offence against a relevant child —

must not negligently fail to reduce or remove that risk.
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In his second reading speech, the then Victorian Attorney-General said, ‘One of the key aims
of this offence is to promote cultural change in how organisations deal with the risk of sexual
abuse of children under their care, supervision or authority’.?®’ He said:

All organisations having responsibility for children must take effective action against those
within their organisation who pose a risk of child sexual abuse. In such cases, the law will
make clear that it is not acceptable to put the interests of an adult or an organisation
ahead of the interests of a child. The interests of the child must come first.?®

The offence aims to prevent situations where ‘known risks of a person within an organisation
sexually abusing a child can be ignored, merely shifted or otherwise inadequately dealt with
by persons in authority in an organisation’.?®

The maximum penalty for a failure to protect is five years imprisonment.

The Victorian Government’s fact sheet on the failure to protect offence provides the following
description of the offence and its purpose:

The offence will apply where there is a substantial risk that a child under the age of 16
under the care, supervision or authority of a relevant organisation will become a victim
of a sexual offence committed by an adult associated with that organisation. A person
in a position of authority in the organisation will commit the offence if they know of
the risk of abuse and have the power or responsibility to reduce or remove the risk,
but negligently fail to do so.

This offence will encourage organisations to actively manage the risks of sexual offences
being committed against children in their care and further protect them from harm.*®

A relevant organisation is defined to be an organisation that exercises care, supervision or
authority over children, whether as part of its primary function or otherwise.

Examples of relevant organisations include:

e churches
* religious bodies

» education and care services (such as childcare centres, family day care services,
kindergartens and outside school hours care services)

e licensed children’s services such as occasional care services
e schools and other educational institutions

» organisations that provide accommodation to children and young people, such as
boarding schools and student hostels

e out-of-home care services

* community service organisations providing services for children
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* hospitals and other health services

+ government agencies or departments providing services for children

* municipal councils (for example, those that deliver maternal and child health services)
* sporting groups

* youth organisations

« charities and benevolent organisations providing services for children.*!

The Victorian Government’s fact sheet provides the following guidance on who might be at risk
of committing the offence as a person in authority in an organisation:

Whether someone is considered to be a person in authority will depend on the degree of
supervision, power or responsibility the person has to remove or reduce the substantial
risk posed by an adult associated with the organisation. People in authority will usually
have the ability to make management level decisions, such as assigning and directing
work, ensuring compliance with the organisation’s volunteer policy and other

operational arrangements.

Examples of people in authority may include residential house supervisors, CEOs, board,
council or committee members, school principals, service managers and religious leaders.
It may also apply to people with less formal involvement in an organisation. For example,
a volunteer parent coach responsible for the supervision of a junior sports team may be

a person in authority, even if their role is informal or limited.**?

Persons in authority in an organisation are required to protect children from a substantial risk
of a sexual offence being committed by an adult associated with that organisation if they know
of the risk.

The Victorian Government’s fact sheet provides the following guidance on when the person in
authority ‘knows’ of the risk:

A person is generally taken to have knowledge of a circumstance if he or she is aware
that it exists or will exist in the ordinary course of events. This requires a higher level
of awareness than merely holding a tentative belief or suspicion.

However, it is expected that a person in authority will take steps to follow up on a suspicion
or belief that children in their organisation were at risk of harm.**

The Victorian Government’s fact sheet provides the following guidance on who is a ‘person
associated with’” an organisation:

This may include a person who is an officer, office holder, employee, manager, owner,
volunteer, contractor or agent of the organisation. This definition does not include a
person who solely receives services from the organisation.
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For example, a parent living in the community who is involved with child protection
services or who has a child in out-of-home care, and who may pose a risk of sexual abuse
to a child, would not be considered to be ‘associated with’ the Department of Health &
Human Services under the offence. Similarly, parents of children attending a school or
service will generally only be ‘associated with the organisation’ if they are also engaged as
a volunteer, for example to assist in the classroom or attend an excursion or camp.%%*
[Emphasis original.]

The offence only applies to adults associated with the organisation. If the risk is posed by a child
—a person under 18 years of age — the offence does not apply.®* This is the case regardless of
the child’s role with the organisation — for example, as an employee or volunteer rather than as
a child receiving services from the organisation.

The Victorian Government’s fact sheet provides the following guidance in relation to the
meaning of a ‘substantial risk’:

The offence requires a person in authority to reduce or remove a known ‘substantial’
risk that an adult associated with the organisation may commit a sexual offence against
a relevant child. It does not make it a criminal offence to fail to address every possible
risk that a sexual offence may be committed against a child.

There are a number of factors that may assist in determining whether a risk is a substantial
risk. These include:

the likelihood or probability that a child will become the victim of a sexual offence

* the nature of the relationship between a child and the adult who may pose a risk
to the child

* the background of the adult who may pose a risk to a child, including any past or
alleged misconduct

* any vulnerabilities particular to a child which may increase the likelihood that they may
become the victim of a sexual offence

* any other relevant fact which may indicate a substantial risk of a sexual offence being
committed against a child.

When determining whether a risk is substantial, the courts will consider a variety of
factors, which may include those listed above. The courts will consider all the facts and
circumstances of the case objectively, and will consider whether a reasonable person
would have judged the risk of a sexual offence being committed against the child abuse
[sic] as substantial. It is not necessary to prove that a sexual offence, such as indecent
assault or rape, was committed.*®
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The offence is committed only if the person in authority ‘negligently fails’ to reduce or remove
the substantial risk. The Victorian Government’s fact sheet provides the following guidance on
when a failure will be negligent:

Under the offence, a person is taken to have negligently failed to reduce or remove a
substantial risk if that failure involves a great falling short of the standard of care that
a reasonable person would exercise in the same circumstances. The offence does not
require a person in authority to eliminate all possible risks of child sexual abuse.

For example, a person in authority who knows that an adult associated with the
organisation poses a substantial risk to children, and moves that adult from one location in
an organisation to another location where they still have contact with children, is likely to
be committing the offence. Another example is where a person in authority employs
someone in a role that involves contact with children, when the person in authority knows
the employee left their last job because of allegations of sexually inappropriate behaviour
involving children.®” [Emphasis original.]

The fact sheet also states:

The offence is unlikely to be committed where a person takes reasonable steps to protect a
child from the risk of sexual abuse, for example, where an allegation is reported to
appropriate authorities and the individual is removed from any role involving unsupervised
contact with children pending an investigation.?*®

The fact sheet provides the following examples of what a person in authority should do to
reduce or remove risk:

* Acurrent employee who is known to pose a risk of sexual abuse to children in the
organisation should be immediately removed from contact with children and reported
to appropriate authorities and investigated.

* A community member who is known to pose a risk of sexual abuse to children should
not be allowed to volunteer in a role that involves direct contact with children at
the organisation.

* A parent who is known to pose a risk of sexual abuse to children in a school
should not be allowed to attend overnight school camps as a parent helper.®*°

The fact sheet also provides guidance on risk management strategies and the child-safe standards
framework and states that organisations should review existing policies and practices.'°®
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17.2.2 Children, Youth and Families Act 2005 (Vic) section 493

In Chapter 16, we discussed the Victorian Government’s submission in response to the
Consultation Paper in relation to the failure to report offence in section 327 of the Crimes Act
1958 (Vic).

In discussing section 327, the Victorian Government noted its commitment to implement

all recommendations of the Victorian Royal Commission into Family Violence, one of which
was to amend section 327 to require the Director of Public Prosecutions (DPP) to approve a
prosecution where the alleged offender is a victim of family violence and to consider legislative
amendments to reconcile section 327 with section 493 of the Children, Youth and Families Act
2005 (Vic).1t

In relation to section 493, the Victorian Government stated:

Section 493 of the Children, Youth and Families Act 2005 creates an offence for failing to
protect a child from harm. The offence is punishable by a penalty of not more than 50
penalty units or up to 12 months imprisonment. Unlike section 327 of the Crimes Act, the
offence in section 493 applies to a person who has a duty of care in respect of a child and
covers a broader range of harm to the child (including significant physical, emotional or
psychological harm). Section 493 also requires the person to ‘take action’ (rather than
reporting the matter to police). Proceedings for the offence may only be brought after
consultation with the Secretary of the Department of Human Services.'

The Victorian Government submitted that this aspect of the Victorian Royal Commission’s
recommendation is complex. It stated:

The Royal Commission into Family Violence does not discuss which aspects of each offence
it prefers, or how the two offences should be reconciled. Rather, it notes the difficult policy
considerations that apply in this area, that section 327 appears to have been ‘drafted with
these competing considerations in mind” and that some of the criticisms of section 327
also apply to section 493,190

The offence in section 493 of the Children, Youth and Families Act 2005 (Vic) was raised in

our public roundtable on reporting offences in April 2016. Dr Chris Atmore, representing the
Federation of Community Legal Centres in Victoria, told the roundtable in relation to concerns
about the failure to report offence in section 327 of the Crimes Act 1958 (Vic):

The other significant issue, which we don’t really think was resolved in the public material
that was available, was why we proceeded to section 327 when section 493 of the Children,
Youth and Families Act was on the books ... but as far as we are aware that [section 493]
has never been used to obtain a successful conviction. We wanted to know more about
why that was and hence, the Royal Commission into Family Violence’s recommendation
that that section needs to be reconciled with an amended section 327.2%%
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Section 493 of the Children, Youth and Families Act 2005 (Vic) is entitled ‘Offence to fail to
protect child from harm’. Section 493(1) provides as follows:

A person who has a duty of care in respect of a child —

(a) who intentionally takes action that has resulted, or appears likely to result, in —

(i) the child suffering significant harm as a result of —
(A)  physical injury; or
(B)  sexual abuse; or

(ii) the child suffering emotional or psychological harm of such a kind that the
child’s emotional or intellectual development is, or is likely to be,
significantly damaged; or

(iii)  the child’s physical development or health being significantly harmed; or

(b) who intentionally fails to take action that has resulted, or appears likely to result,
in the child’s physical development or health being significantly harmed —

is guilty of an offence and liable to a penalty of not more than 50 penalty units or to
imprisonment for a term of not more than 12 months.

The offence in section 493(1)(a) requires intentional action that results or appears likely to
result in the specified harms. This appears to target deliberate action that harms a child rather
than a failure to take action to protect the child.

The offence in section 493(1)(b) appears to target a failure to protect. However, the drafting of
this offence is ambiguous. It requires an intentional failure to take action, but it is not clear if it
is the action or the failure to act that must result or appear likely to result in the specified harm
to the child. Presumably the legislative intention was to target an intentional failure to act to
prevent the specified harm, but it is not clear that the drafting achieves such an intention.

This ambiguity is avoided in the offence in section 195A of the Crimes Act 1961 (NZ) cited by
the Victorian Royal Commission into Family Violence in connection with its discussion of section
493,199 which relevantly provides:

195A Failure to protect child or vulnerable adult

(1) Every one is liable to imprisonment for a term not exceeding 10 years who, being a
person described in subsection (2), has frequent contact with a child or vulnerable
adult (the victim) and —

(a) knows that the victim is at risk of death, grievous bodily harm, or sexual
assault as the result of —
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(i) an unlawful act by another person; or

(i1) an omission by another person to discharge or perform a legal
duty if, in the circumstances, that omission is a major departure
from the standard of care expected of a reasonable person to
whom that legal duty applies; and

(b) fails to take reasonable steps to protect the victim from that risk.
(2) The persons are —
(a) a member of the same houseold as the victim; or
(b) a person who is a staff member of any hospital, institution, or residence

where the victim resides.

Similarly, the offence in section 5 of the Domestic Violence, Crime and Victims Act 2004 (UK),
also cited by the Victorian Royal Commission into Family Violence, appears to avoid this
ambiguity — although it applies only to causing the death of, rather than harm to, a child or
vulnerable adult. It provides that the offender’s unlawful act must have caused the victim’s
death or that each of the following requirements are satisfied:

* the offender ought to have known of the significant risk of serious physical harm being
caused to the victim by the unlawful act

« the offender failed to take such steps as he could reasonably have been expected to
take to protect the victim from the risk

* the act occurred in circumstances of the kind that the offender foresaw or ought to
have foreseen.

The ambiguity is also avoided in the South Australian offence of criminal neglect under section
14(1) of the Criminal Law Consolidation Act 1935 (SA), which we discuss in section 17.3 and
which was also cited by the Victorian Royal Commission into Family Violence. The other offence
cited by the Victorian Royal Commission into Family Violence — section 124A of the Domestic
and Family Violence Act 2007 (NT) — relates to reporting rather than protecting.

In relation to the offence in section 493 of the Children, Youth and Families Act 2005 (Vic),
the Victorian Royal Commission into Family Violence stated:

There have only been 13 incidents recorded against this offence by Victoria Police
since 2000 and the Commission is not aware of any prosecutions to date.0%
[Reference omitted.]

After comparing elements of the reporting offence under section 327 of the Crimes Act 1958
(Vic) and the offence under section 493 of the Children, Youth and Families Act 2005 (Vic), the
Victorian Royal Commission into Family Violence stated:
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It has been argued that failure to protect laws should be drafted clearly to lessen their
potentially negative effect.’®’ This may require defining when the duty of care to protect
children exists, delineating the steps a person must take when they become aware of the
abuse and adopting an affirmative defence to excuse persons who fear for their safety or
the safety of abused children.’®®® Arguably, the section 327 offence has been drafted to
meet some of these suggested criteria.?*%

Given the ambiguity in the drafting of the offence in section 493 of the Children, Youth and

Families Act 2005 (Vic), it does not appear to us to offer a viable alternative to section 49C of
the Crimes Act 1958 (Vic) (or indeed to section 327 of the Crimes Act 1958 (Vic)).

17.3 South Australian offence of criminal neglect

In South Australia, there is an offence of criminal liability for neglect where death or serious
harm results from an unlawful act. Section 14(1) of the Criminal Law Consolidation Act 1935
(SA) provides:

(1) A person (the defendant) is guilty of the offence of criminal neglect if —

(a) a child or a vulnerable adult (the victim) dies or suffers serious harm as a
result of an unlawful act; and

(b) the defendant had, at the time of the act, a duty of care to the victim; and

(c) the defendant was, or ought to have been, aware that there was an
appreciable risk that serious harm would be caused to the victim by the
unlawful act; and

(d) the defendant failed to take steps that he or she could reasonably be
expected to have taken in the circumstances to protect the victim from
harm and the defendant’s failure to do so was, in the circumstances, so
serious that a criminal penalty is warranted.

Under section 14(3), the defendant has a duty of care to the victim ‘if the defendant is a parent
or guardian of the victim or has assumed responsibility for the victim’s care’.

We understand that this offence is not charged in relation to child sexual abuse or institutional
child sexual abuse; rather, it is charged where the police cannot determine, as between two or
more persons such as parents or carers, who committed the unlawful act against the child or
vulnerable adult.
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17.4 Discussion in the Consultation Paper

In the Consultation Paper, we suggested that, unlike a duty to report, a duty to protect is
primarily designed to prevent child sexual abuse rather than to bring abuse that has occurred
to the attention of the police. We also suggested that a failure to protect offence could apply
to action taken or not taken before it is known that an offence has been committed.

We stated that, while reporting to police might be one of the steps that could be taken to
protect a child, it might not be sufficient to reduce or remove the risk of child sexual abuse.

In some circumstances, it might be criminally negligent not to take other available steps,
particularly if the risk is immediate and other steps are available that will allow an intervention
to occur more quickly.

We stated that any offence should not be unfairly onerous in terms of who it applies to

and what it requires of them. It should not be so onerous that it prevents institutions from
continuing to provide services to children or requires institutions to distort how they provide
services by adopting unnecessarily expensive or risk-averse behaviour. We suggested that the
Victorian offence is targeted quite narrowly.

We invited submissions on an offence for failure to protect. We particularly sought submissions
from institutions in relation to whether the Victorian offence is appropriately targeted or
whether it might have any unintended adverse consequences for institutions’ ability to provide
children’s services.

17.5 What we were told in submissions and Case Study 46

17.5.1 Survivor advocacy and support groups

In their submissions in response to the Consultation Paper, a number of survivor advocacy
and support groups expressed general support for failure to protect offences.0*®

The South Eastern Centre Against Sexual Assault & Family Violence (SECASA) expressed support
for offences targeting senior people who fail to intervene or act.’®*! The National Association

of Services Against Sexual Violence (NASASV) referred to the Victorian offence and submitted
that it is ‘[e]specially relevant and should be applicable in any institutions where children are
involved, including clubs and sporting groups’.1%*?

A number of survivors also expressed general support for failure to protect offences.'°t
Mr Dennis Dodt discussed his experience of abuse and submitted that senior people in an
institution should be accountable for failing to intervene. He said that the perpetrator in his
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case continued to have access to more than 75 children within the orphanage and that, had
the people in charge acted in the best interests of the children, they would have prevented
abuse from happening to many other children.'%

Mr Peter Gogarty told the public hearing in Case Study 46 that he supported offences for failing
to protect a child. He said:

going forward, it ought to be a crime not to protect a child. But, again, | find it inconceivable
that we can have come all of this way and a lot of people in this country will have had some
public humiliation but effectively go forward with their careers and their lives, and there are
thousands of people like me who struggle with ours every day.'°*®

People with Disability Australia expressed its support for a failure to protect offence,
submitting that:

Criminalising the failure to protect is a remarkable innovation in a field where workplace
health and safety requirements may result in more significant or substantial penalties than
the sexual abuse of a child. It also meaningfully shifts accountability to ensure adequate
recognition of the significance of failing to protect, contributing to a greater community
awareness of the importance of children’s safety, especially in institutions.0*®

Sisters Inside submitted that a consideration of “failure to protect’ should be broadened to
prevent future child sexual abuse by preventing institutionalisation of children, whether as a
result of young people being in custody on remand or being institutionalised because their
mothers are imprisoned.'’ It submitted:

The most effective means to reduce the risk of harm to children is to reduce the number
of mothers in prison. We know that most women prisoners have committed minor, non-
violent offences. We know that the majority are either on remand or in breach of parole,
rather than serving substantive sentences. A focus on diversionary sentencing could both
save the state Smillions and reduce children’s exposure to the risk of institutional child
sexual abuse.'%®

Ballarat Centre Against Sexual Assault (CASA) Men’s Support Group submitted that, if
responsible people in institutions are aware of abuse and fail to report or intervene to
protect a child, ‘they should be held accountable due to the nature and responsibility of their
positions”.9% |t submitted:

These failures have been clearly highlighted in the many Royal Commission case studies,
particularly in the Ballarat Case Study as there were key figures in the Catholic hierarchy
that were aware of the child abuse occurring but moved personnel around, rather than

report to police.?0?°
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Ms Shireen Gunn, representing the Ballarat CASA Men'’s Support Group, told the public hearing
in Case Study 46 that, while the men’s group understood it would be very difficult, they believed
that institutional staff should be accountable for not keeping a child safe.'%*

The Victorian CASA Forum expressed support for the failure to protect offence in Victoria.

It submitted that it believed it was appropriately targeted and that it is not aware of any
unintended adverse consequences on the capacity of institutions to provide children’s services,
although it noted that it is not sure whether this has been tested.'®* It submitted:

Since the Betrayal of Trust Inquiry and Report and the new legislation, there has definitely
been an increased focus on child sexual abuse and the risks of institutional abuse in
Victoria. For example, in 2016, the Victorian Government introduced Child Safe Standards,
compulsory minimum standards which all organisations that proved services to children
are required to meet. The Child Safe Standards form part of the Victorian Government’s
response to the Betrayal of Trust Inquiry. Education, awareness raising and helping
organisations to create and maintain child safe environments will be the initial focus

of the Child Safe Standards.

Anecdotally, organisations in Victoria do seem more aware of their responsibilities
and are establishing policies and procedures to protect children and ensure the safety
of children.023

The North Queensland Catholic Clergy Abuse Reference Group expressed support for national
implementation of the Victorian failure to protect offence, and that it should be extended to
include abuse of vulnerable adults.*%**

The Victims of Crime Commissioner for the Australian Capital Territory expressed support for a
failure to protect offence and for the Victorian offence in particular.!®® He submitted that the
requirement that there be a ‘substantial’ risk ‘would override any concern about any adverse
consequences to provide children’s services assuming the interpretation of “substantial” is
that the risk is real and tangible’.*%?

The South Australian Commissioner for Victims’ Rights submitted that:

Institutions should be criminally and civilly liable for their failure to protect. The inter-
relationship might be likened to liquor licensing law where the staff, the duty manager,
the licensee and the directors can be prosecuted. It seems to me that the wellbeing and
safety of children and other vulnerable people are more important than regulatory liquor
licensing matter(s].1%%’
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17.5.2 Institutions

The Association of Heads of Independent Schools of Australia (AHISA) focused its submission in
response to the Consultation Paper on the failure to protect offence. It sought to highlight:

implementation and practice issues for schools and their leaders that may arise in relation
to the third party offences. To this end, AHISA draws on results of a survey of its Victorian
members in relation to the introduction of section 49C of the Crimes Act 1958 (Vic) and
new Child Safe Standards which came into effect for Victorian schools on 1 August 2016.
We also refer to advice commissioned from Russell Kennedy Lawyers on section 49C of the
Crimes Act 1958 (Vic) in relation to the role of the principal.l® [Reference omitted.]

AHISA provided Russell Kennedy Lawyers’ advice and it is published with AHISA’s submission on
the Royal Commission’s website. AHISA summarised the advice in its submission as follows:

* Section 49C(2) of the Crimes Act 1958 (Vic) should not be used as an exact template
for any national offence. While the offence requires that three tests be satisfied, which
will generally be difficult for a prosecution to achieve except in compelling cases, the
requirement that there must be ‘substantial risk’ is so imprecise that it provides little
guidance for principals wishing to avoid engaging in criminal behaviour.

* Given that the Royal Commission has already recommended civil liability for schools that
fail to take steps to protect children from the risk of child sexual abuse, there appears to
be no specific need for a simila